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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Table of Assignments, 
Television Broadcast Stations 


) 
) 
Amendment of Section 3. 606, ) Docket No. 1 
) 
) 
(Springfield, Ill. -St. Louis, Mo.) ) 


NOTICE OF PROPOSED RULE MAKING, 
1 1. Notice is hereby given of rule making in the above-entitled 
matter. 

2. The Commission today adopted a Report and eaax in its 
general television allocation proceeding in Docket No. 11532 , outlining a 
long-range program designed to improve the television allocation structure 
and at the same time specifying the bases on which it ala consider channel 
changes in the interim with the view to improving the Scemndbtinge television 
| 


situation in individual communities. As a part of this interim program 


of channel reassignments and in accordance with the general objectives out- 


lined in the above Report and Order, the Commission is proposing the 
| 


following channel changes: 


Channel No. 
City Present Proposed 
Springfield, Illinois 2, 20 *66 20, 39, *66 
St. Louis, Missouri 4, 5, *9, 11, 30, 36, 42 2, 4, 5, *9, 11, 30, 36, 42 
Lincoln, Illinois 53 49 
(Offset carrier designations for the various channels will be 
specified in the final Report and Order). 


3. Any interested party who is of the view that the proposed 
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amendments should not be adopted, or should not be adopted in the form 

set forth herein, may file with the Commission on or before September 10, 
1956, a written statement setting forth his comments. Comments supporting 
the proposed amendments may also be filed on or before the same date. 
Comments in reply to original comments may be filed within 15 days from 

the last date for filing said original comments. No additional comments 

may be filed unless (1) specifically requested by the Commission or (2) good 
cause for the filing of such additional comments is established. 

4. Parties submitting comments in this proceeding are requested 
to direct their attention to the matters discussed in paragraph 31 of the 
Commission's Report and Order issued today in Docket No. 11532. All 
data indicating television coverage should be filed in accordance with the 
procedures specified in paragraphs 38-40 of the above Report and Order. 

5. Authority for the adoption of the amendments proposed herein 
is contained in Sections 1, 4(i) and (j), 301, 303(a), (b), (c), (4), (e), (f), 
(g), (h) and (r) and 307(b) of the Communications Act of 1934, as amended, 
and Section 4 of the Administrative Procedure Act. 

2 6. In accordance with the provisions of Section 1. 764 of the Rules, 
an original and 14 copies of all written comments shall be furnished the 
Commission. 


FEDERAL COMMUNICATIONS COMMISSION* 


/s/ Mary Jane Morris 
Adopted: June 25, 1956 Mary Jane Morris 


Released: June 26, 1956 Secretary 


* Commissioners Doerfer and Mack dissenting. 
(SEAL) 
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Heading Omitted 
NOTICE OF FURTHER PROPOSED RULE MAKING 
4 1. Notice is hereby given of further proposed rile making in 
the above -entitled matter. | 
2. On June 25, 1956, the Commission issued a Notice of Proposed 
Rule Making in the above-entitled matter proposing the following channel 
| 


changes: 


City Channel No. 


Present Pro ed 
Springfield, Ill. 2, 20, *66 20, ay *66 


St. Louis, Missouri 4,5, #9,11,30,36,42 2, 4,5, *9, 11, 30, 36, 42 
Lincoln, Illinsis 53 49 
(Offset carrier designations for the various channels to be 
specified in the final Report and Order.) 


3. Upon further consideration of this matter, the Commission 
has concluded that the public interest would be served by assigning an 
additional UHF chamnel to Springfield, and is therefore now proposing to 
assign Channel 26 to that community. In accordance with the policies out- 
lined in the Commission's Order issued in Docket No. 11532, Channel 26 
is proposed for Springfield even though the minimum spacing from that 
city would not be met. However, as noted in the Report ata Order, in 


utilizing Channel 3, the transmitter will have to be located so as to meet 


| 
the minimum spacing and coverage requirements. The proposed channel 


changes for Springfield are as follows: | 


Channel No. 
City Present Proposed 
Springfield, Ilinsis 2, 20, *66 20, 26, 39, *66 
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4, Any interested party who is of the view that the proposed 
amendments should not be adopted, or should not be adopted in the form set 
forth herein, may file with the Commission on or before September 10, 


1956, a written statement setting forth his comments. Comments support- 


ing the proposed amendments may also be filed on or before the same date. 


Comments in reply to original comments may be filed within 15 days 
from the last date for filing said original comments. No additional comments 
may be filed unless (1) specifically requested by the Commission or (2) 
good cause for the filing of such additional comments is established. 
5 5. Authority for the adoption of the amendments proposed 
herein is contained in Sections 1, 4(i) and (j), 301, 303(a), (b), (c), (4), 
(e), (£), (g), (bh) and (r) and 307(b) of the Communications Act of 1934, 
as amended, and Section 4 of the Administrative Procedure Act. 
6. In accordance with the provisions of Section 1, 764 of the 
Rules, an original and 14 copies of all written comments shall be furnished 
the Commission. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
Mary Jane Morris 
Secretary 
Adopted: July 19, 1956 
Released: July 25, 1956 


(SEAL) 
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Heading Omitted 


| 
PETITION TO RESCIND "NOTICE OF PROPOSED RULE-MAKING" 


RESPECTING SPRINGFIELD, ILLINOIS, OR IN THE ALTERNATIVE, 
REQUEST FOR A CONSOLIDATED SECTION 316 SHOW CAUSE 


PROCEEDING AND A FORMAL RULE-MAKING PROCEEDING 
8 WMAY-TV, Inc. (WMAY), recipient of a construction permit 
for a new television station on Channel 2 at Springfield, Mines, herewith 


i/ 
respectfully requests that the Commission rescind its action of June 


26, 1956, with respect to Springfield, Illinois, wherein it issued a notice 
| 


of proposed rule-making in the above-entitled proceeding looking toward 


the assignment of Channel 39 in Springfield as a substitute for Channel 2 


and removal of Channel 2 to St. Louis, Missouri. In the alternative, 


WMAY requests the Commission: (1) to issue a Section 316 Show Cause 
Order; (2) to modify its notice of proposed rule-making by eae a 

2/ 
formal rule-making hearing, in accordance with Sections 4,| 7 and 8 of the 


1/  WMAY has filed its instant Petition to Rescind Notice of Proposed 

Rule -Making pursuant to Section 4(d) of the Administrative Procedure Act. 

It is WMAY's position that although it may have proceeded by filing a 
petition for recansideration within the 30 day period prescribed by Section 
405 of the Communications Act, a Notice of Proposed Rule-Making con- 
stitutes a proposal only; it is not the "final action" to which Section 405 of 
the Communications Act is directed. Thus, WMAY is not bound by the time 
limitations of Section 405. Moreover, rule-making is a continuing Cam- 
mission function, and Section 4(d) of the A.P.A. specifically provides, 
among other matters, that "Every agency shall accord any interested 
person the right to petition... for repeal of a Rule." In this connection, 

no time limitations are imposed either by the Communications Act or the 
Commission's Rules and Regulations. 


2/ See, Paragraphs 13 - 20, infra, Section 4 of the Administrative 
Precedure Act relates to informal and formal rule-making proceedings. 
(footnete continued on next page.) 
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9 Administrative Procedure Act, rather than the informal type 


of procedure now prescribed by its notice which is limited to the filing of 


comments and replies only; and (3) to consolidate these proceedings into 


a single proceeding. 


I. PETITION TO RESCIND "NOTICE OF PROPOSED 
RULE-MAKING" 


A. The Commission's Proposed Reversal 


of Policy Constitutes Ad Hoc Retroactive 
Formulation of the Law, and is So Harsh 


on 
on WMAY as to be Unlawful and Improper. 
1. The informal rule-making proceeding herein is a re- 


petition by the Commission of proposals which have been exhaustively 
affirmed by it on numerous occasions in the past, and repeatedly rejected. 
On November 10, 1955 the Commission terminated five outstanding rule- 
making proceedings which had been initiated earlier on petitions for the 
deintermixture of particular communities. On that same date, the Com- 
mission denied petitions for the reassignment of Channel 2 in Springfield. 
Simultaneously, the Commission issued a notice of proposed rule-making 


(Docket No. 11532) in which it adverted to the multiplicity of divergent and 


Section 7 and 8 thereof prescribe the procedures governing formal hearings, 
whether rule-making or adjudicatory, including, among other matters, 

the requirements relating to the burden of proof, to evidentiary standards 

of “reliable, probative, and substantial evidence", to rights of cross- 
examination, to the filing of proposed findings and conclusions, to the issuance 
of initial or tentative decisions, to the filing of exceptions, and to final 
decisions by the Commission. 
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inconsistent plans that had been filed and requested that interested parties 
submit proposals and comments looking toward "possible overall solutions 
to the problem on a broad nationwide basis." (Emphasis Supplied) At 

the same time, in its Notice of Proposed Rule-Making of Nevenibes 10, 1955 


the Commission stated that: 
"In this initial stage, the Commission believes it would not 

be desirable to consider proposals whose scope is limited to action 
affecting only individual communities or a limited area. Premature 
involvement with questions relating exclusively to individual city 
assignments or to limited areas, without reference to a nationwide 
system, would unduly impede our progress in determining the 
basic course which it would be desirable to follow in considering 
possible revisions to the nationwide television alocaten plan. 
At a later date, when the Commission has determined the general 
nature of any revisions to the present allocation scheme which it 
would be desirable to adopt, it will then be in a better position to 

10 consider comments relating to specific channel assignments pro- 
posed for individual communities." (Emphasis Supplied) 


On June 26, 1956, the Commission issued its Report and Order in Docket 
No. 11532 where it recognized the significant inferiorities of UHF service 
generally in comparison to VHF service in both areas of transmission and 
reception, and called for a program of UHF technical research and develop- 
ment which would allow it to determine at some indefinite future date if UHF 
is "perfected sufficiently" to justify its supplanting VHF service. Despite 
its own prior statement as set forth above refusing to basins comments 


relating to "individual city assignments or to limited areas'' and its sub- 


sequent concurrent recognition of the significant inferiorities of UHF serv- 
| 


ice, the Commission nevertheless in its Report and Order of June 26th re- 


versed its entire prior decision, in toto, and proceeded with a limited and 
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selective policy of deintermixture encompassing only nine isolated and 
widely separated communities throughout the United States, including the 
city of Springfield, with the resulting loss of its sole VHF channel. 

2. The Commission's Report and Order of June 26th as con- 
trasted with its staternent of November 10, 1955 as set forth above, makes 
clear that the Commission's proposed reversal of policy is based on a change 
of philosophy rather than a change caused by external conditions. In this 
connection, Court decisions make clear that where such reversals stem 
from merely a change of philosophy, the harshness of applying the new view 
retroactively against the particular litigant is a prime consideration. 

(See NLRB v. Guy F. Atkinson Co., 195 F. 2d 141, 149 (9th Cir. 1952), 
where the Court held: 

"the practical operation of the Board's change of policy, 

when incorporated in the order now before us, is to work 

hardship upon respondent altogether out of proportion to 

the public ends to be accomplished. "' 

3. In view of the fact that the Commission has decided that ex- 
tensive deintermixture would not help UHF and that a “crash" program is 


required to determine the capabilities of UHF transmission, it is clear 


that the Commission's proposed reversal of policy looking toward deinter- 


misture of the city of Springfield is to work a hardship not only on WMAY-- 


but, more important, on the Springfield public, which is altogether out of 
proportion to the speculative public ends to be accomplished. On these 
grounds alone, the Commission should rescind its notice of proposed rule- 


making. 
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B. The Removal of Channel 2 to St. Louis Would | 


Constitute a Flagrant Violation of Section 307(b). 
4. It would be patently unfair and inequitable to the public 


of Springfield, capital of the State of Illinois, to remove Channel 2 from 
Springfield and transfer it to St. Louis, in the State of Missouri, The 
State of Illinois has a population of 8,712,176 persons as compared with 
the population of 3,954,653 persons in the State of Missouri. (1950 U. S. 
Census) Illinois has nine commercial VHF channels as compared with six- 
= car a 2 = | 
teen commercial VHF channels in Missouri. Thus, despite the fact that 
the State of Illinois now has a population more than twice as large as the 
State of Missouri, it now has only approximately one-half of/the number 
of VHF channels assigned to the State of Missouri, and the dep tcisgtans 
is proposing to further reduce this disproportionate allocation of VHF 


channels to the State of Illinois. 


5. Moreover, by comparison with other cities of comparable size, 
Springfield is clearly entitled to at least one VHF commercial facility. 

6. From the foregoing facts, it is clear that the action proposed 
is in violation of the mandate of Section 307(b) of the Communications Act 
which requires the Commission to distribute frequencies among the several 
states and communities as to provide a fair, efficient and equitable dis- 
tribution of radio service to each of the same. Various criteria, based 
upon the foregoing mandate of the Act, were used in the Table of Channel 


12 Assignments of the Commission's Sixth Report and Order, which 


provided for intermixture of channels in Springfield and the! allocation of 
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Channel 2 in that city: In its proposed action, the Commission not only 
brushed aside the facts set forth above relating to the comparative popula- 
tions of the State of Missouri and the State of Dlinois and the number of com- 
mercial VHF channels now allocated to these states, but it also brushed 
aside the clear and unequivocal provisions of Section 307(b) requiring it to 
consider Springfield's local need for an additional outlet for local expression 
as well as the need of Springfield and its entire surrounding area for recep- 
tion of an additional television service. The Commission's failure to weigh 
all of these facts results in arbitrary and capricious action. 

7. Accordingly, Petitioner submits that the proposal to delete the 
only VHF channel assigned to Springfield, the capital of the State of Dlinois, 


in order to assign a fifth VHF channel to St. Louis, Missouri, is in patent 


violation of the mandate of Section 307(b) of the Communications Act. The 


benefits to the public which will immediately follow upon the advent of Peti- 
tioner's station on Channel 2 are clear. The vast additional areas that will 
receive service, including white areas that will receive their first television 
service, from the operation of a VHF station on Channel 2, as compared 

with operation on a UHF channel, are a matter of official Commission record. 
(See Exception of Sangamon Valley Television and engineering affidavit 
attached thereto filed April 25, 1955 to Petition for rule-making filed by 


Plains Television. ) 


11-A 


C. The Commission's New Philosophy is Grounded Solely 
On Protecting an Existing UHF Station from | 


Competition, and Is Unlawful. | 

8. The sole and express objective of the proposed action, as 
stated in the Commission's June 26th Report, is the attempt to equalize 
competitive opportunities among television stations in the Springfield area. 
13 Thus, it is clear that the Commission's action is an|attempt to afford 
economic protection to the only existing Springfield commercial television 
station, UHF station WICS. Such purpose is, however, unlawful, since the 
Commission is totally lacking in statutory authority to amend its rules on 
such a basis. Clearly, the protection of existing licensees from lawful com- 
petition by other stations is not a valid basis for rule changes of the kind 
proposed in this proceeding. Although the Court of Appeals affirmed the 
validity of the Commission's national television allocation plan in the Peoples 
Broadcasting Company case, 209 F. 2d 286 (1953) and the Logansport case, 
210 F. 2d 24 (1954) an underlying basis of the Court's affirmation is to be 
found in the fact that reallocation was required because of the chain reaction 
caused throughout the United States of serious and unexpected interference 
which had been resulting from continued licensing under the prior standards 
then employed. Thus, in upholding the Commission's Table of Assignments 
the Court was motivated by its concept of what constitutes public interest as 
defined in the prior case of Federal Radio Commission v. ‘Nelson Bros., 289 
U.S. 266, 285 (1933), where it was held that the Congressional standard of 


public convenience, interest and necessity "is not to be interpreted as setting 


up a standard so indefinite as to confer an unlimited power ... The 
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requirement is to be interpreted by its context, by the nature of radio trans- 
mission and reception, by the scope, character, and quality of services, and, 
where an equitable adjustme nt between states is in view, by the relative ad- 
vantages in service which will be enjoyed by the public through the distribu- 
tion of facilities. * It is respectfully submitted that the underlying reasons 
for the policy relating to the reallocation of Channel 2 in Springfield as now 
proposed by the Commission provide an inadequate and unlawful basis for the 
Commission's proposal. There can be no question that by Section 314 of the 
14 Communications Act, Congress "intend to make broadcasting a com~- 
petitive business" and the Commission by its proposal is now attempting to 
immunize UHF station WICS from compe tition. 

D. The Rule-Making Proceeding Is Invalid Because It 

Rests on Engineering Assumptions Contrary to 
Facts of Record and on Engineering Rules Adopted 
Without the Notice and Procedure Required by the 
Administrative Procedure Act. 

9. Itis now commonly recognized that Appendix A of the Commis- 
sion's June 26th Report in Docket 11532 which sets forth the new technical 
standards to be used in this and other real locations proceedings, is incom- 
plete, ambiguous, inconsistent and otherwise defective. Comments have 
been filed by the Executive Committee of the Association of Federal Com-~- 


munications Consulting Engineers which requests, among other matters, an 


order of clarification for purposes of resolving the inconsistencies and am- 


biguities in Appendix A. Moreover, the AFCCE comments point out certain 


additional problems with Appendix A (e.g-, the absence of offset and non- 
offset carrier designations, the non-availability of the Commission's propo- 


gation curves, etc. ) 
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10. Further, the admitted "assumption" of maximum power and 


antenna height for UHF stations required by the Commission for all sub- 
| 


mitted data in this proceeding is contrary to existing facts, wholly unrealis- 
tic and violative of the important criterion of TV "service" that is of para- 
mount significance in the instant proceeding. The Comtaineton properly 
recognizes that the effect of the proposed reallocation upon existing services 
is a, if not the, prime factor for its consideration herein. | The statutory 
mandate for the widest possible extension of TV service arilae requires such 
emphasis. Otherwise stated. the creation or maintenance of "white areas" 
without due consideration and regard to the actual and not assumed opera- 
tion of UHF stations is an unreasonable and unlawful basis for any such re- 
15 allocation. (See Par. 15 of the June 26th Report and Order). Yet, 
the required "assumption" completely ignores such critical criterion and 
does not recognize, if not proscribe, data based on actual deevations that 
would realistically show such television "service" and the adverse effect 
thereon from the proposed reallocation. | 
11. Commission Rules and standards may be eatyed and applied 
only as the result of appropriate rule-making proceedings held pursuant to 
the requirements of Section 4 of the Administrative Procednre Act. How- 
ever, in the instant proceeding the Commission requires the utilization of 
technical television propagation principles and data concerning television 
coverage and service which it adopted, without the necessary prior rule- 
| 
making proceedings, in its June 26th Report and Order. Accordingly, 
’ WMAY as an interested party has been deprived of an opportunity to be 


heard in the formulation of a rule incorporating such basic|/matters. 
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12. Appendix A of the Report and Order (to be used in deriving 
all data) provides new bases for deriving television station coverage contours 
under certain conditions and ea. as well as, for the first time, 
providing that such coverage is to be accepted as the equivalent of actual 
"gervice". The indicated basis for the Tables underlying Appendix A is a 
report by W. C. Boese and H. Fine of November 15, 1955. No rule-making 
proceeding was held herein such as heretofore has preceded adoption of such 
technical matters. (As true, for example, of the other and prior basis for 
calculating television coverage through Grades A and B contours adopted as 
Rules 3. 683-4 by the Commission's Sixth Report and Order.) In the Notice 
of Proposed Rule-Making in Docket No. 11532, the Commission did not ex- 
pressly nor by implication indicate that it would consider changes in the 
Commission's principles or methods of calculating TV coverage and ser- 
vice, such as adopted in Appendix A. As far as Petitioner can ascertain, 

16 no parties filed comments directed to these matters and indeed the 
Boese-Fine Report was apparently not even formally submitted as part of 
the Docket. Rather, the Commission adopted Appendix A out-of-hand al- 
though it is now invested with all of the force and sanction of a Commission 
Rule and/or standard. The Commission cannot -- by giving the name 
"Appendix" to fundamental technical principles for general application, and 
by refusing to number them among its rules, avoid requirements of the 


Administrative Procedure Act for proper rule-making. 


LS 


3/ Including maximum height and power for UHF stations. 
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Ul. PETITION FOR A CONSOLIDATED SECTION 316 
SHOW CAUSE PROCEEDING AND A FORMAL RULE- 
MAKING PROCEEDING 


13. On the basis of the Chairman's speech on August 17, 1956, 
| 
| 
"The New Look in Television Allocations, ' it is apparent, inferentially, at 


least, that the Commission has already recognized that its present procedures 
| 


in the informal rule-making proceedings --limited to the filing of Comments 


and Replies only--does not meet the statutory requirements) of due process as 
prescribed by Section 316 of the Communications Act. Thus. in his recent 


address, the Chairman of the Commission in connection with his discussion 
of the so-called "interim plan of deintermixture™ stated: 


". . . you can be assured that every interested 
party will be given due process and have his day in | 
Court as provided by the procedures set forth in the! 
Administrative Procedure Act and the Communications 
Act." 


14. As a matter of law, it should not be disputed that the re- 


cipients of VHF construction permits, are entitled to Section 316 conven- 
4] 
17 tional and traditional evidentiary hearings. First, it is clear 


that the Commission cannot, by following the informal rule-making 


4/ Even assuming arguendo, that it may be contended that WMAY is not 

a permittee, but instead, has some type of hybrid status stemming from 

its rights as an applicant who has been subjected to all of the Commission's 
lengthy hearing procedures, it is well established that whatever its status 
(applicant - grantee -- or something less than a permittee), the Courts 

have recognized that Sections 308, 309, and 319 accord WMAY statutory 

legal rights requiring "“adjudicatory disposition, ' where, as here, the Com- 
mission proposes through rule-making to abrogate those statutory legal 
rights. (See, Zenith Radiov. F. C. C., 211 F. 2d 629, 633-4. See, also, 
WMAY's Petition to Vacate Order Staying Construction, paras. 7-22 thereof. ) 
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procedures provided for by Section 4 of the Administrative Procedure Act 


eliminate the rights accorded permittees under Section 316 of the Communi- 
cations Act, and completely vitiate the extensive safeguards designed to 
protect these rights. It is fully apparent that there are basic and funda- 
mental distinctions between the nature of the inquiries involved in rule- 
making and "Show Cause" proceedings and the requirements of law provided 
for arriving at such determinations. Thus, there can be no argument that 
Section 316 of the Communications Act superimposes additional require- 
ments of the Commission when there is a fundamental interdependence of 
the outcome of rule-rnaking upon the rights of permittees. There are clear 
distinctions to be drawn between rule-making of general application (such as 
the Commission's rule on mechanical recordings) and rule-making which is, 
in contrast, of specific application affecting parties with assured statutory 
legal rights, with essentially no opportunity or limited opportunity, at best, 
to challenge its correctness. In this latter instance, the need is evident for 
an antecedent opportunity to a person who will be aggrieved, to be heard 
through conventional and traditional evidentiary means in regard to any such 
proposal which is intended to result in the abrogation of assured substantive 
rights. Further, it is evident that the character of enforcement which is to 
be attached to a proposed rule must have a decisive bearing upon the pro- 
cedure which is best’ adapted to its formulation. For example, if the regu- 
lation is subject to challenge in all of its aspects after its promulgation, the 
need for various formalities is reduced or eliminated. Conversely, when a 


new rule presents affected persons with the alternative of compliance or loss 


of a right, with only limited opportunity to challenge its correctness, the 


need, as a matter of law, is evident for an antecedent opportunity to be 
| 


formally heard by conventional and traditional evidentiary means in regard 
| 


to it. 
18 15. In this connection, it is significant that Section 4 of the Ad- 
ministrative Procedure Act is not limited to mere itrechtad | tacseading 
proceedings, but instead also includes specific reference to formal rule- 
making proceedings and to the provisions of Sections 7 and 8 thereof relating 
to conventional and traditional evidentiary hearings and decisions, and 


makes those sections specifically applicable to al’ formal rule-making 


hearings. 


16. Secondly, there can be no question that statutory construc- 


tion must be premised upon principles of fair-mindedness, as well as upon 
principles which will not relegate prescribed statutory rights to empty and 
hollow shells. Thus, it is evident that if the Commission's) informal rule- 
making proceeding -- limited to the filing of comments and replies only -- 
| 


is intended to result in pro forma Section 316 hearings, in which the Com- 


mission would rest its case completely on the outstanding final rule, with- 
out according WMAY a de novo formal evidentiary hearing the procedural 
safeguards of Section 316 would be thereby vitiated and denjolished. 

17. Thirdly, it is elementary that the canon of law of avoiding 
an interpretation raising grave constitutional questions -~ in this case 
deprivation of due process requirements -~- is clearly applicable when a 
different interpretation giving full recognition to the clear unequivocal terms 
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of Section 316, as well as Sections 4, 7 and 8 of the Administrative Pro- 
cedure Act, would inter all statutory provisions. It is respectfully sub- 
mitted that the Commission cannot by holding a mere informal rule-making 
proceeding alter the fundamental interdependence of the outcome of this 
rule-making proceeding upon the rights of WMAY under Section 316, re- 
quiring a full and fair traditional evidentiary hearing. Accordingly, as a 
matter of law, the Commission should now (1) issue a rule to show cause 
pursuant to Section 316 of the Communications Act, if the Commission in- 
19 tends to further consider any change in Channel 2 to which WMAY 
is now entitled, (2) modify its notice of proposed rule-making by ordering 
a formal rule-making proceeding, subject to Sections 7 and 8 of the Ad- 
ministrative Procedure Act and (3) consolidate these proceedings into a 
single proceeding. To proceed in any other manner, as a matter of law, 
will, on its face, show a calculated and contrived technique for the nullifi- 
cation of Section 316 of the Communications Pas 

18. Even apart from statutory requirements, refusal by the 
Commission to proceed, as requested above, would be contrary to sound 
policy. There can be no question that the heat of this controversy on 


selective deintermixture, whether or not required by strict statutory 


nn SEU UEEEE EE 


5/ This proposition cannot be answered by placing any reliance upon the 
1948-52 allocation proceedings. The Commission in concluding the 1948-52 
allocation proceedings did not in any instance use rule-making to force an 
existing permittee to change facilities -- even within the VHF band alone -- 
but instead ordered' such relatively minor reallocations only with the con- 
sent of all parties and their waiver of objections and rights to Section 316 
hearings. 


19-A 


construction, calls for and demands special treatment. Unlike other rule- 
making proceedings where judgments by the Commission may be supported 


| 
by axiomatic demonstration, it is clear that in the instant case where the 


wide complex of factors relate to the alleged need for equality of competitive 


facilities by a UHF station, the Commission's judgment cannot and should 


not be buttressed upon mere axiomatic demonstration of speculative and 
| 


argumentative conclusions. Instead, the Commission's judgment should be 
buttressed upon facts, tested by traditional evidentiary aren For example, 
an evidentiary hearing is necessary to permit proper consideration of such 

| 
matters, among others, as (a) the degree and effects of VHF-UHF competi- 
tion, (b) WICS' need for protection, (c) the costs of such pettacion in loss 
of service to Springfield, and its surrounding area, as well as the policy 
issues necessarily raised concerning these matters. Should Lhe Commission 
proceed without the necessary formal evidentiary hearing, it/is clear that 
20 the Commission's judgment and decision in its final report will be 
based on the grossest of emotional attractions, and WMAY will have been 
deprived of a full and fair hearing. | 

20. The Commission must recognize that there is/no short way 

to answer the difficult questions presented in this proceeding, without a con- 
ventional and traditional evidentiary hearing, where all parties are accorded 
traditional rights of due process. Without question, the factual issues, as 

| 


well as the policy questions, warrant the time and effort of a hearing which 


respects all due process elements. 
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II. CONCLUSIONS 
21 For the foregoing reasons, it is respectfully requested that 
the Commission grant WMAY's Petition to Rescind “Notice of Proposed 
Rule-Making", or in the alternative, (1) issue a Show Cause order under 
Section 316, (2) amend its Notice of Proposed Rule-Making by ordering a 


formal rule-making hearing proceeding subject to Sections 7 and 8 of the 


Administrative Procedure Act; and (3) consolidate these proceedings into 


a single proceeding. 
Respectfully submitted, 
WMAY-TYV, Inc. 
By. 
Sylvia D. Kessler 
Its Attorney 
Address: 
Suite 5-B Occidental Building 
1411 Pennsylvania Avenue, N.W. 
Washington 4, D. C. 


August 24, 195 6 


Before the | 
FEDERAL COMMUNICATIONS COMMISSION | 
Washington 25, D. C. 


In the Matter of Amendment of ) 
Section 3.606, Table of Assign- ) 
ments, Television Broadcast ) Docket No. 11747 
Station ) 
(Springfield, Dlinois-St. Louis, ) 
Missouri ) 


PETITION FOR AMENDMENT OF NOTICE OF | 
PROPOSED RULE MAKING | 


Plains Television Corporation, permittee of UHF station WICS, 


Springfield, Illinois respectfully requests the Commission to amend its 


Notice of Proposed Rule Making, released June 26, 1956, and amended 


July 19, 1956, in the above-entitled proceeding so as to call foe comments 
on the assignment of Channel 2 to Terre Haute, Indiana as well as to St. 
Louis, Missouri. In support whereof the following is shown:, 
1. As part of its interim program of channel reassignments and 
in accordance with the general objectives outlined in the Report and Order 
terminating the proceedings in Docket 11532 the Commission/has proposed 
that VHF Channel 2 be removed from Springfield, Dlinois and assigned to 
St. Louis, Missouri; that Channels 26 and 39 replace Channel 2 at Spring- 
field; and that, in order to accommodate the latter assignment, Channel 49 
be substituted for Channel 53 at Lincoln, Ilinois. 
2. The foregoing revision af the Table of As pigureits is sub- 
stantially the same as a proposal submitted by Plains in a petition for rule 
making filed March 30, 1955. Attached to that petition was a map showing 


26 the area wherein Channel 2 could be assigned if it were removed 
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from Springfield. This map has been reproduced and is attached to the instant 
petition. As examination of this map will show, if the transmitter of a St. 
Louis Channel 2 station were appropriately located, it would also be possible 
to locate a second Channel 2 transmitter just outside the City of Terre Haute, 
Indiana At the time Plains’ original petition was filed the Commission's 
Rules still required'city-to-city separations, and it was not then possible 
to propose the assignment of Channel 2 to Terre Haute. However, under 
the Commission's new rule, Channel 2 could be assigned in complete con- 
formance with present separation requirements to both St. Louis and Terre 
Haute. 

3. In its Report and Order in Docket 11532 the Commission set 
forth three criteria’ upon which the desirability of assigning a first VHF 


channel or of adding an additional VHF channel would principally depend. 


It appears that the assignment of Channel 2 to Terre Haute would meet each 


of these criteria. 

{a) As has been shown, it is possible to locate a Channel 2 
transmitter in the immediate vicinity of Terre Haute so as to 
meet minimum transmitter spacings not only with respect to 
existing allocations of Channel 2 (except Channel 2 in Spring- 
field) but also with respect to the proposed assignment of 
Channel 2 to St. Louis. 

(b) There would appear to be a greater need for Channel 
2 in Terre Haute than in Springfield, Dlinois. Terre Haute 


is presently allocated Channels 10 and 63 for commercial use, 
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and Channel 57 for non-commercial educational use. Chicas 10 
is assigned to WTHI-TV, which has been in operation since July 
1954. Neither of the UHF channels has been applied fot. Since 
Terre Haute also receives service from outside VHF stations 
and is an established VHF area, it is not to be expected that its 
commercial UHF channel will be placed in operation for the fore- 
seeable future. Yet Terre Haute is a substantial market (ranked 


69th by CBS) and obviously needs and could support additional 


local television service. The only way to bring competitive local 
| 


television to Terre Haute is through the allocation of an additional 

VHF channel. Springfield, Dlinois, on the other hand, jis an es- 

tablished UHF area, station WICS on Channel 20 aiving baen on 

the air since September 1953. The success of WICS to date 

demonstrates that UHF can adequately serve Springfield and the 

surrounding area and that UHF can succeed and prosper there if 

not subjected to additional VHF competition. Channel 4 can 

readily be replaced by Channels 26 and 39, thus making provision 

for competitive television in Springfield, Dlinois. Moreover, if 

Channel 2 is assigned to St. Louis, Missouri it can also be assigned 

to Terre Haute without deleting it from any other area.) 
(c) The addition of a new VHF assignment at Terre Haute 


would be consistent with the objective of improving the oppor- 


| 
tunities for effective competition among a greater number of 
| 
| 


stations. As has been shown above, it would provide competitive 
| 


television in Terre Haute, which is not possible under present 
allocations, and it would also permit the establishment of com- 
petitive television in Springfield, Illinois. 

4. The allocation of Channel 2 to St. Louis and Terre Haute 
rather than just to Springfield or just to St. Louis would further the Com- 
mission's basic policy of seeking to achieve the maximum effective use of 
each television channel. Throughout the Sixth Report the Commission relied 
on increased efficiency resulting from the utilization of a channel in two 
communities rather than one as a basis for its decisions in the assignment 
of channels. The following decisions made by the Commission in the Sixth 
Report and Order are illustrative of the Commission's reliance upon the 
efficiency factor as determinative of channel assignments: Assignment in- 
volving Altoona, Pa.! and Harrisonburg, Va., (paragraphs 367-371); denial 


of counter-proposal to delete channel from Clarksburg, West Va. so as to 


assign it to Zanesville, Ohio, {paragraph 428); denial of counter-proposal 


to add a VHF channel to Grand Rapids, Mich., (paragraph 488); denial of 
counter-proposal to delete channel from Rockford, Ill. and Indianapolis, 

Ind. to permit its assignment to Chicago, Ill., (paragraph 509); assignment 
of channels to Cadillac and Calument, Mich., (paragraph 501); assignment 
29 of Channel 3 to Champaign-Urbana, and Cedar Rapids, Iowa, (para- 
graphs 537-542); assignment to Houston, Tex. and Biloxi, Miss., (paragraph 
844); assignment to Eugene, Ore., (paragraph 917); assignment to Santa 


Barbara and Sacramento, Calif., (paragraph 947). 


5. It is recognized that a proposal to allocate Channel 2 to Terre 
Haute could be submitted as a counter-proposal in this proceeding: In order 
that the public be more fully informed, however, concerning the possibilities 
for the reassignment of Channel 2 in the Springfield-St. Louis-Terre Haute 
area, it is believed that it would be preferable for the Baran eek to amend 
its Notice of Proposed Rule Making so as specifically to request comments 
with respect to the Terre Haute proposal. | 

For the foregoing reasons it is respectfully requested that the 
Commission amend its Notice of Proposed Rule Making in the above -entitled 


| 
proceeding, to call for comments on the allocation of Channel 2 to the Terre 


Haute area in addition to the other allocations already proposed herein. 
| 


Respectfully submitted, | 


PLAINS TELEVISION CORPORATION 


By. /s/ James A. McKenna, Jr. 
James A. McKe , Jr. 


/s/ David S. Stevens 


David S. Stevens 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D, C. 
Its Attorneys 
August, 1956 | 


BEST COPY AVAILABLE 


CERTIFICATE OF SERVICE 


I, David S. Stevens, hereby certify that a true copy of the fore- 


going "Petition for Amendment of Notice of Proposed Rule Making" was 
| 


sent by regular mail, postage prepaid, this 27th day of August, 1956, to 
the following: 


Messrs. Lester Cohen and Parker D. Hancock 
Hogan & Hartson 
810 Colorado Building 
Washington 5, D. C. 
Attorneys for Sangamon Valley Television Corp, 


Haley, Doty & Wollenberg 
1735 DeSales Street, N. W. 
Washington 6, D. C. 
Attorneys for Prairie Television Company 


Roberts & McInnis 
600 Continental Building 
Washington 5, D. C. 
Attorneys for Signal Hill Telecasting Corp. 


Sylvia D. Kessler 
Suite 5-B Occidental Building 
1411 Pennsylvania Avenue, N. W. 
Washington 4, D. C. 

Attorney for WMAY-TYV, Inc. 


Edward F. Kenehan 

Chief, Broadcast Bureau 

Federal Communications Commission 
Washington 25, D. C. 


/s/ David S. Stevens 
David S. Stevens 
| 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


In the Matter of 


Amendment of Section 3. 606, 
DOCKET NO. 11747 
Table of Assignments, 
Television Broadcast Stations 
Springfield, Dlinois -- 

St. Louis, Missouri 


~~ we ws ww we es 


COMMENTS OF SIGNAL HILL TELECASTING CORP. (KTVI) 

IN OPPOSITION TO PETITION OF WMAY-TV, INC. TO 

RESCIND "NOTICE OF PROPOSED RULE MAKING" OR 

FOR ALTERNATIVE RELIEF 

COMES NOW Signal Hill Telecasting Corp. and, by its attorneys, 
files the following Comments in opposition to the Petition filed herein by 
WMAY-TV, Inc. requesting rescission of Notice of Proposed Rule Making 
or other alternative relief. 

Signal Hill is the permittee of commercial television station 
KTVI, presently operating under an STA on Channel 36 at St. Louis, Missouri, 
and the only UHF station still operating in St. Louis, Missouri, or the St. 
Louis area. As the operator of the sole UHF station in this otherwise VHF 
area, Signal Hill has a direct and immediate interest in the assignment of 
Channel 2 to St. Louis. 

At a later date Signal Hill will file its detailed comments herein 
dealing with the policy considerations which compel the reassignment of 


Channel 2 from Springfield, Dlinois to St. Louis, Missouri as proposed in 


this proceeding. This pleading is directed solely to the legal arguments 


advanced in the above described Petition of WMAY-TV, Inc. 


= * * 


29-A 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


| 
Amendment of Part 3 of the Docket No. 11532 
Commission's Rules and 
Regulations Governing Television 
Broadcast Stations 


In the Matter af | 
Amendment of Section 3.606, Docket No. 11747, et al 
Table of Assignments, Television 
Broadcast Stations 
COMMENTS OF AMERICAN BROADCASTING COMPANY 
American Broadcasting Company, through its Engineering De- 


partment, has been working with the AFCCE Committee on Television 


Service Determination and endorses the Report submitted by that Com- 


mittee under date of September 15, 1956. 


Respectfully submitted, 


AMERICAN BROADCASTING COMPANY 


By /s/ James A. Stabile 


James A. Stabile 
7 West 66th Street 
New York 23, New York 


/s/ James A. McKenna, Jr. 


James A. McKenna, Jr. 
McKenna & Wilkinson 

1735 DeSales Street, N. W. 
Washington 6, D. C. 


Its Attorneys 
September 19, 1956 | 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
: Washington 25, D. C. 
In the Matter of 
Table of Assignments, 


Television Broadcast Stations 
(Springfield, Ill. -St. Louis, Mo. ) 


) 
) 
Amendment of Section 3. 606, ) Docket No. 11747 
) 
) 
NOTICE OF FURTHER PROPOSED RULE MAKING. 
1. Notice is hereby given of further proposed rule making in the 
above-entitled matter. 
2. On June 25, 1956, the Commission issued a Notice of Proposed 
Rule Making in the above-entitled matter proposing to delete Channel 2 from 
Springfield, Dlinois, reassign it to St. Louis, Missouri and substitutc Chan- 
nel 39 therefor at Springfield. On July 25, 1956, the Commission issued a 
Notice of Further Proposed Rule Making proposing to assign Channel 26 to 
Springfield in addition to Channel 39. These proposals are summarized as 
follows: 


Channel No. 
City Present Proposed 


Springfield, linois 24, 204, #664 20f, 26-, 39, *66f 

St. Louis, Missouri 4-,5-,*9,11-, 30, 36-, 42/ 24, 4-,5-,*9, 11-, 30, 36-, 42 

Lincoln, Dlinois 53f 49f 
3. Channel 36 has been in operation at St. Louis for some time. 

As a result there are many receivers in the hands of the public in the area 


between St. Louis and Springfield which are capable of receiving this channel. 


The Commission is of the view that interested parties should be invited to 


file comments on a proposal to assign Channel 36 to Springfield by deleting 


it from St. Louis instead of adding Channel 39 to Springfield. 


accomplished as follows: 


Channel No. 


City Present 


Springfield, Dlinois a 24, 204, #664 

St. Louis, Missouri 4-,5-,*9, 11-, 30, 36-, 42# 

Jacksonville, Dlinois 29 

Davenport-Rock Island- 4f, 64, *30/, 364, 42- 
Moline, Illinois 


Proposed 


204, 26-, 36-, #664 
2f, 4-,5-,*9, 11-, 30, 42f 
| 494 
4}, 64, *30f, 42-, 68 


In utilizing Channel 36 at Springfield, the transmitter will have to be located 


so as to meet the minimum spacing and coverage requirements of the Rules. 


98 4. Signal Hill Telecasting Corporation operates Station KTVI on 


Channel 36 at St. Louis, and the proposal herein would shift this assignment 


to Springfield. We do not believe, however, that we should direct Signal Hill 


Telecasting Corporation in this proceeding to show cause why its authorization 
| 


should not be modified to specify operation on Channel 2 in lieu of Channel 36. 


Such additional proceedings which may be necessary can be instituted later. 


5. Any interested person who is of the view that the proposals 


herein should not be adopted, or should not be adopted in the|form set forth 


herein, may file with the Commission on or before November 15, 1956, 


written data, views, or arguments setting forth his comments. 


Comments 


in support of the proposals may also be filed on or before the same date. 
| 


Comments or briefs in reply to such original comments as may be submitted 


should be filed within 15 days from the last day for filing said original com- 


ments or briefs. No additional comments may be filed unless (1) specifically 


requested by the Commission or (2) good cause for filing such additional 
| 
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comments is established. The Commission will consider all such additional 
comments submitted before taking further action in this matter, and if any 
comments appear to warrant the holding of a hearing, oral argument, or 
demonstration, notice of the time and place of such hearing, oral argument 
or demonstration will be given. 

6. Authority for the adoption of the amendments proposed is con- 
tained in Sections 1, 4(i), and (j), 301, 303(a), (b), (c), (d), (e), (£), (g), 

(h) and (r) and 307(b) of the Communications Act of 1934, as amended, and 
Section 4 of the Administrative Procedure Act. 

7. Inaccordance with the provisions of Section 1.764 of the Com- 
mission's Rules and Regulations, an original and 14 copies of all statements, 
briefs or comments shall be furnished the Commission. 

FEDERAL COMMUNICATIONS 
COMMISSION 
/s/ Mary Jane Morris 


Mary Jane Morris 
[SEAL] Secretary 


Adopted: October 10, 1956 


Released: October 12, 1956 
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Heading Omitted 
109 MEMORANDUM OPINION AND ORDER. 
By the Commission: Commissioner Lee not participating. 
1. The Commission has before it for consideration the petition 
of Plains Television Corporation, Springfield, Dlinois, filed lasgubt 27, 
1956, requesting that the Notice of Proposed Rule Making (Foc 56-588) 
issued on June 26, 1956, as amended by the Notice of Further Proposed 
Rule Making issued on July 25, 1956, in this proceeding, be amended, to 
include its proposal looking toward the deletion of Channel 2 from Spring- 
field, Dlinois, and its assignment to Terre Haute, Indiana, as well as to 
| 
St. Louis, Missouri. | 
2. On June 26, 1956, the Commission issued a Notice of 


Proposed Rule Making (FCC 56-588), as amended by the Notice of Further 
| 


Proposed Rule Making (FCC 56-747) issued on July 25, 1956] in this pro- 
| 


ceeding, proposing the following channel changes: 


Channel No. 
City Present ‘Proposed 
Springfield, Illinois 24, 204, #664 20f, 26-, 39, *66f 
St. Louis, Missouri 4-,5-,*9, 11-, 30, 36-, 42/ 24, 4-,5-,#9, 11-, 30, 36-, 42¢ 
Lincoln, linois 53f 494 


In a Notice of Further Proposed Rule Making issued on October 12, 1956, 


(FCC 56-985) it was proposed alternatively to assign Channel 36 to Spring- 


field instead of Channel 39 as follows: 

Channel No. 
City Present | Proposed 

Springfield, Iinois 2h, 20f, *66f 20f, 26-, 36-,#66f 
St. Louis, Missouri 4-,5-,*9,11-, 30, 36-, 42 24, 4-, 5-, *9, 11-, 30, 424 
Jacksonville, Illinois 29 49f 
Davenport-Rock Island-  4/, 64, *30/, 36, 42- 4}, 6f,*30f, 42-, 68 
Moline, Ilinois 
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3. The proposal of petitioner would also change the channel 
1/ 
assignments in Terre Haute, as follows: 
110 Channel No. 
City Present Proposed 
Terre Haute, Indiana 10, *57#, 63-, 73 2,10, *57f, 63-, 734 


4. The instant request for the shift of Channel 2 from Springfield, 


Dlinois, to Terre Haute, as well as to St. Louis, should be considered in 


conjunction with the Commission's Rule Making proposal in the above-entitled 


proceeding, which would shift Channel 2 from Springfield only to St. Louis. 
We do not believe there is any necessity for amending the Notice of Rule 
Making or for instituting further rule making in this proceeding. Petitioner 
may fully prosecute its proposal to shift Channel 2 from Springfield to Terre 
Haute, as well as to St. Louis, asa counterproposal in this proceeding, and 
its petition will be so construed. 

5. In view of the foregoing, IT IS ORDERED, That the petition of 
Plains Television Corporation, insofar as it requests amendment of the Notice 
of Proposed Rule Making, as amended by the Notice of Further Rule Making, 
issued on June 26 and July 25, 1956, respectively, in this proceeding, IS 
DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Mary Jane Morris 
Secretary 
Adopted: November 1, 1956 


Released: November 6, 1956 


a 

lj Ina supplement to its petition filed October 17, 1956 Plains Television 
proposes that the Channel 2 assignment for St. Louis be non-offset, and that 
for Terre Haute be 2. 
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Heading Omitted 
COMMENTS IN SUPPORT OF THE COMMISSION'S 
NOTICE OF PROPOSED RULEMAKING 


COMES NOW Signal Hill Telecasting Corporation, permittee of 
Television Broadcast Station KTVI, operating on UHF Channel 36 in St. 
Louis, Missouri and files its comments in response to the Commission's 
Notice of Proposed Rulemaking in this docket issued June 26,) 1956. 

I 


INTRODUCTION 


1. Signal Hill supports the Commission's proposal to exchange 


Channels 2 and 36 between Springfield and St. Louis, as being responsive 
to the public interest requirements of the Communications ade of 1934, as 
amended, and as being expressive of the objectives stated in the Commis - 
sion's Second Report on Deintermixture in Docket 11532, released June 26, 
1956. These stated objectives -- effective and efficient channel utilization, 
improved opportunities for effective competition among a greater number of 
stations, and the resultant promotion of the expansion of television service 
generally -- can only be achieved in the St. Louis and Springtield areas by 
the adoption of this proposal. 
2. St. Louis, the ninth market of the country, presently has two 
operating commercial VHF stations, one operating commercial UHF station 
(KTVI), and one non-commercial VHF station. A third Se er VHF 
station may be expected in the near future; competitive applications Sieketoe 
are awaiting only the Commission’s final decision. The St. Louis area has 


no other operating UHF stations than KTVI. 
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3. Springfield has one UHF station which has been in operation 
since September 17, 1953 on Channel 20. A construction permit for VHF 
123 Channel 2 in Springfield was granted on June 27, 1956, with a con- 
dition forbidding construction pending disposition of this rule making pro- 
ceeding. Springfield is located more than eighty miles from the nearest 
outside VHF station. 

4. This fact situation presents a unique opportunity for the Com- 
mission to accomplish its stated objectives in two separate areas by means 
of one simple exchange of channels. Each of such areas fully satisfies the 
criteria set forth by the Commission (at Par. 31 of its Second Report) for 
the deletion and addition of VHF channels in separate television markets. 
The deletion of Channel 2 from, and addition of Channel 36 to, Springfield 
would serve to maintain an existing all-UHF market in a status favoring the 
fullest development of a greater number of stations on co-equal competitive 
footing. The addition of Channel 2 to St. Louis would ameliorate existing 
competitive disparities in that very important market in order to secure 
similar opportunities for effective competition among a greater number of 
stations. Of paramont significance is the fact that because of technical 
separation requirements, Channel 2 is the only VHF channel which can be 
added to St. Louis, the ninth market of the country- The instant proposal, 
therefore, represents the sole method by which that important city may re- 
ceive the number of VHF channels which it needs (See the ‘Comments of 


The City of St. Louis" herein), and by which the Commission's allocations 


objectives may be there achieved. 
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5. In this connection, the experience of KTVI bears out the Com- 
mission's findings with respect to operation of UHF stations ih markets con- 
taining two or more operating VHF stations. KTVI has been in operation 
since August 10, 1953 in the St. Louis area, competing with thro commercial 
VHF stations. One of these, as a pre-freeze station, had already developed 
a substantial VHF-only set circulation in the area. Unable to secure signifi- 
cant amounts of network programming, and thus denied access to revenues 
| 


from national advertisers and sponsors, the source of 77% of jall television 


industry revenues, KTVI has suffered losses of more than $1 ‘million to date. 


| 
The imminent addition of a third VHF service in St. Louis can only serve to 
| 


124 destroy and forever foreclose the utilization of the UHE portion of 
the spectrum in another important market. 

6. St. Louis and Springfield are particularly representative of 
the types of separate markets in which the Commission embarked on its 
interim program of deintermixture. For the above reasons, more fully 
detailed hereinafter, Signal Hill yields to the wisdom of Commission's 
proposal which, in one move, will accomplish its objectives in two markets 
and facilitate the maximum and efficient use of the UHF band which repre- 
sents 75% of the television spectrum. 

pat 
THE REPORT ON DEINTERMIXTURE 

7. In its Second Report on Deintermixture, the Commission ex- 

pressly recognized {at Pars. 9-11) that the development of the nation's tele- 


vision system has not proceeded in accordance with its 1952 expectations 
| 
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and desires. Specifically, it acknowledged that UHF stations have found 
survival difficult, if not impossible, in markets with two or more VHF 
stations. Asa result; many UHF channels in such inter-mixed markets 
have not been applied for, or, if applied for, stations have not been built. 
Such UHF stations which were built have been forced to cease operations 
or to operate on a submarginal basis. 

8. A critical determinant of success or failure of UHF in par- 
ticular markets was the presence or absence of pre-existing VHF competi- 
tion. In such markets as St. Louis, where pre-freeze VHF stations had 
already built up substantial VHF-only set circulations and audiences, it was 
found that advertisers and networks exhibited a definite antipathy toward the 
utilization of subsequently established UHF facilities for program and ad- 
vertising purposes. Although not always locally justified, such antipathy 
largely arose from the adverse nationwide publicity incurred generally by 
UHF, with the result that UHF stations which might otherwise have become 
competitive were unable to secure meaningful network affiliations or revenues 
from national spot advertisers. This impediment was crucially compounded 
by the subsequent advent of additional comme rcial VHF stations in the market. 
125 9. Finally, the Commission found that the above impediments to 
construction and successful UHF operation held true even though the particular 
market needed and had the capacity to support additional television stations. 


In effect, therefore, the Commission recognized that in certain intermixed 


markets the UHF band, representing 75% of the television spectrum, was 


going to waste because it simply was not competitive with VHF channels, no 


matter how much the service was needed by the public. 
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10. In pointing out various long range problems which cannot 


presently be resolved, the Commission has now concluded that in certain 


types of markets interim action can and should be taken in order to improve 


the opportunities for effective competition among a greater number of 


stations and thereby to promote the expansion of television service generally. 


This interim action is to take the form of deletion or addition af VHF chan- 
1/ 
nels in selected individual markets. 


126 ll. The Commission has recognized, however, that the type of 
interim action proposed could not be effected on a uniform basis throughout 
the country, because of widely varying circumstances in the many individual 
markets, including technical, economic, and geographic factors. In some 
cases it was technically impossible in the light of established standards to 


add another VHF channel in a particular market. In other cages the deletion 


1/ The Senate Committee on Interstate and Foreign Commerce, in its 
Interim Report on ''The Television Inquiry, Allocation Phase'' (Sen. Rep. 
2769, 84th Cong. 2d Sess. July 23, 1956) states (p. 1): The) committee 
wishes to commend the FCC for its constructive and farsighted action in 
adopting its report and order of June 25, 1956, a long-range plan, making 
possible a major shift to UHF through deintermixture in selected markets. 
This interim report is intended as a general indorsement of the Commis- 
sion's action insofar as it outlines a course of action which, if expeditiously 
followed to its conclusion, giving due weight and consideration to the public 
interest, holds promise of resulting in a truly nationwide, competitive 
television system." The report continues (p. 3): "In general, UHF stations 
have been successful in those areas in which they have had no VHF com- 
petition, and have provided a highly satisfactory service to the people of 
such communities. In addition, some UHF stations have been able to 
operate profitably in larger markets if there is only one VHF station serv- 
ing the area. But in those markets where UHF stations have| faced compe- 
tition from two or mare VHF stations, the uniform result has been continued 
financial loss which has either driven the UHF station off the’ air or is likely 
goon to do so if this trend cannot be reversed. " | 


40-A 


of a VHF channel from a specific city would not be practicable because in- 
coming VHF signals from nearby cities would preclude effective deinter- 
mixture. It was apparent, therefore, that the Commission's proposed in- 
terim action could effectively be taken only in selected markets which, by 
their individual characteristics, afforded promise that the public interest 
would benefit thereby. 


m 


THE COMMISSION'S CRITERIA FOR DEINTERMIXTURE 


12. Conceding the impossibility of postulating absolute and rigid 
formulae for the automatic selection of individual markets in which such 
interim action would be effective and in the public interest, the Commission 
has nevertheless been able to formulate general and valid criteria upon which 
that selection would'principally depend. The established criteria for deter- . 
mining the markets in which to eliminate a VHF commercial assignment were 
stated as follows (Second Report on Deintermixture, Par. 31): 


"], Whether significant numbers of people would lack service 
as a result of the elimination of the VHF channel. 


42. Whether one or more UHF stations are operating in the area. 


"3, Whether a reasonably high proportion of the sets in use can 
receive UHF signals. 


''4. Whether the terrain is reasonably favorable for UHF cover- 
age. 


. Whether, taking into account all the local circumstances, 
the elimination of a VHF channel would be consistent with 
the objective of improving the opportunities for effective 
competition among a greater number of stations.” 


127 The established criteria for determining the markets in which to 
add a VHF channel are as follows (Ibid. ): 


"], Whether it is possible to locate the new transmitter so as 
to meet minimum transmitter spacings. 


"2. Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for the 
channel in the area to which it is proposed to be assigned. 

. Whether the addition of a new VHF assignment would be 
consistent with the objective of improving the opportunities 


for effective competition among a greater number of 
stations." 


| 
13. Signal Hill shows that the Commission's findings, conclusions, 
and criteria, outlined above, are particularly applicable to the St. Louis and 
Springfield areas. Considering ad seriatim the Commission's aforementioned 
criteria. 


IV 


THE REMOVAL OF CHANNEL 2 FROM SPRINGF: TE LD 
WOULD BE IN THE PUBLIC INTEREST 


1. “Whether significant numbers of people would lack service 
as a result of the elimination of the VHF chann 


(a) The terrain in and surrounding Springfield|is almost com- 


pletely flat, constituting in part the Mississippi River drainage basis of Cen- 


tral United States. For a radius of at least 100 miles about Springfield there 
| 


are no declivities or out-croppings of significance. As indicated in engineer- 
ing reports on file with the Commission and as adduced by numerous witnesses 
before the Commission and Congressional Committees, such eee is 

ideally suited for UHF operations. Unlike mountainous terrain, the area 


about Springfield will be served by UHF operations with virtually no 
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diminution of signal strength, shadowing, etc., virtually identical with the 
type of coverage that would be achieved by VHF. Indeed, with the effectua-: 
tion of the proposed increase in power for UHF stations, coverage about 
Springfield might well exceed that resulting from presently authorized VHF 
towers and antenna heights. The problem of "white areas" could thus exist 
128 in a lesser degree than virtually anywhere in the United States, and 
the area and population that will be served by UHF in Springfield is at least 
comparable to that acquired through the use of Ch. 2. 


2. “Whether one or more UHF stations are operating 
in the area." 


(b) Numerous UHF stations operate in or serve the Spring- 
field area. In fact,' the central Dlinois~Indiana section has become one of 
the last strongholds of UHF in the United States. Within a reasonable re- 
ceiving radius of Springfield the following stations are presently in opera- 
tion: WICS, Ch. 2, Springfield; WIVP, Ch. 17, Decatur, Ill., 37 miles; 
WBLN, Ch. 15, Bloomington, Dl. , 56 miles; WEEK-TV, Ch. 43, Peoria, 
Il. , 58 miles; WTVH, Ch. 19, Peoria, Dl. , 58 miles. 


3. “Whether a reasonably high proportion of the sets 
in use can receive UHF signals." 


(c) In the light of the above listed UHF stations serving ina 


greater or lesser degree the Springfield area, and in the absence of the VHF 


stations in the environs of Springfield, essentially all television receivers 


are equipped to receive UHF signals. It is axiomatic that the addition of one 
or more additional UHF stations in Springfield will result in an impetus to 


further expansion of the number of sets in the area. 
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| 
4. "Whether the terrain is reasonably favorable for UHF 
coverage." | 
(d) The terrain surrounding Springfield is extremely favor- 
able to the propagation of UHF signals as has been more fully set forth in 
(a) above. An examination of coverage data, both estimated and proved, 
for various UHF stations in central Illinois confirms the suitability of the 
area for the expansion of UHF. 
129 5. "Whether taking into account all the local circumstances, 
the elimination of a VHF channel would be consistent 
with the objective of improving the opportunities for 
effective competition among a greater number of stations." 


(e) Local circumstances all point toward the elimination of 


Ch. 2 from Springfield. The Commission and Congressional | Committees 


have from time to time received evidence relating to "Niglands of UHF." 
| 
The Springfield region presently constitutes an area which, by eliminating 


Channel 2, UHF can continue to flourish unimpeded by the threat of com- 
petition from VHF stations in the immediate vicinity. 
Vv 


CONVERSELY, ALL FACTORS IN THE PUBLIC INTEREST POINT 
TOWARD THE ADDITION OF A VHF CHANNEL TO ST, LOUIS 


1. “Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter spacings.|" 


(a) As indicated by the attached engineering exhibit, made 
a part of these comments, Ch. 2 may be allocated to St. Louis meeting all 
of the minimum transmitter spacings required by the Commission's Rules. 


A transmitter site for Channel 2 in St. Louis may be selected to conveniently 


serve the entire metropolitan area. Based upon such a site chosen in 
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St. Louis proper for convenience of reference, coverage with maximum 

power and antenna height includes 23, 235 square miles and 2, 280,107 per- 

sons within the Grade B contour. 

130 2. ‘Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for 

the channel in the area to which it is proposed to be 

assigned. "' 

(b) The use of Ch. 2 in St. Louis rather than in Springfield 
is in the. public interest in that there is an undeniably greater need for an 
additional VHF channel in the St. Louis metropolitan area than in central 
Dlinois. Presently two VHF stations are in operation in St. Louis; a third 


is expected in the immediate future. With the availability of 3 nationwide 


networks which will undoubtedly serve St. Louis through their anticipated 


respective outlets in that city, there exists a need for a wholly local pro- 


gramming designed to serve the needs of the area. A fourth VHF station 
in St. Louis, having no network and no network problems, no option time 
and no minimum network hours, can and will produce local program ma- 
terial and can be available for local advertisers. 

Conversely, the operation of a VHF station in central Dlinois 
would result in the elimination or degradation of service from one or more 
UHF stations now serving Springfield, and ultimately result in a loss of all 
or part of the programming now received. 

3. ‘Whether the addition of a new VHF assignment would be 

consistent with the objective of improving the opportunities 
for effective competition among a greater number of stations." 


(c) The addition of Ch. 2 to St. Louis is consistent with the 


objective of improving the opportunities for effective competition among the 


stations in that area. Although the Commission has on repeated occasions 
| 


stated that it will not concern itself with the economics of individual stations, 
| 


the addition of Ch. 2 to St. Louis will promote a healthy competitive system 
in accord with the stated objectives af the Sixth Report and Order, With the 
addition of Ch. 2 to St. Louis the same number of services now receivable 
will continue. Should Ch. 2 not be so allocated, St. Louis will, be deprived 
in a large measure of the local services it now receives and tile public in- 


u 


terest will suffer. 


131 No single factor militates against the removal of Ch, 2 fram 
Springfield, Ill., and its allocation to St. Louis, Mo. Either the removal 
of this channel from Springfield or its addition to St. Louis weal be in the 
public interest, should the two be separable; the accomplishment of both 
removal and reallocation therefore becomes doubly vital to the public in- 


terest, convenience and necessity. 
VI 


THE ST. LOUIS METROPOLITAN AREA IS OF SUFFICIENT 
MAGNITUDE AND IMPORTANCE IN THE AMERICAN ECONOMY 
AS TO MERIT THE ALLOCATION OF FOUR USABLE TELE- 
VISION CHANNELS FOR COMMERCIAL OPERATION. | 


Comments supporting the Commission's proposed action in shifting 


Channel 2 from Springfield, Dlinois to St. Louis, have been filed herein by 


| 
1/ Unlike the case of KSLM-TV, Salem Oregon (Memorandum Opinion and 
‘order denying assignment to Storer Broadcasting Company, FCC 56-1133; 
38107, released November 16, 1956) where the Commission said"... it cer- 
tainly will not help UHF to terminate [KPTV's] operation through the medium 
of a VHF grant."" The changes proposed by the Commission in Docket 11747 
will assist UHF by permitting the applicant for Channel 36 in Springfield to 
inherit the receivers with its service area which formerly received signals 
from KTVI. | 
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the City of St. Louis, through its mayor. These set forth in detail statistics 
relating to population, industry and other factors which reveal the necessity 
for an additional commercial television service to the area. Such statistics 
need little repetition, but Signal Hill would point up for the Commission's 
attention certain criteria which have in similar cases in the past led toa 
realistic allocation of television channels to metropolitan areas. 
The metropolitan St. Louis area consists of the City of St. Louis 

and St. Louis and St. Charles Counties in the State of Missouri and Madison 


and St. Claire Counties in the State of Dlinois. St. Louis is the largest 


city within a 300-mile radius, with the exception of Chicago. The standard 


metropolitan population of St. Louis ranks the ninth in size in the nation, 
including 
STANDARD METROPOLITAN CITY POPULATION 
_ POPULATION 
Estimated Estimated 
1950 1955 1950 1955 
1, 681, 281 1, 823, 400 856, 796 868, 500 
The area ranks ninth in the nation with respect to the number of 
manufacturing establishments, ninth in the total number of employees en- 
gaged in manufacturing, and eighth in total salaries paid to such employees. 
Ranking eighth in the wholesale trade, the St. Louis metropolitan area in- 
cludes 3,525 establishments with total sales of $3,990, 234,000, employment 
132 of 48, 325 persons and a payroll of $162, 761,000. Similarly, in re- 


tail trade, it ranks ninth with 19, 885 establishments, total sales of 


2, 293, 138,000, employees totaling 300, 359, and a retail trade payroll of 
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$97,450,000. The service trade of the metropolitan area indludes 7, 068 
establishments, total sales of 120, 313, 000 with 19, 492 employees and a payroll 
of $41, 848, 000. 
The growth of St. Louis has been little short of ahenotaenal over 
the past several decades. Population has virtually doubled since 1900 and 
valuation added through manufacturing nearly tripled in the period 1925- 
1947. From 1926 to 1953 total bank deposits increased from $627, 862, 913 to 
$2, 091, 842, 969; during the same period the number of telephones in use 
tripled and total gas sales increased from 51, 603, 727 to 447, 891, 000 therms. 
The use of electric power through sales figures was upped from 973, 009, 500 
in 1926 to 6, 746, 000, 000 kilowat hours in 1953. 
Since the end of World War II there has been a ad increase of 
324 industrial plants in the St. Louis metropolitan area, bringing the total 


to 3049, an increase of 11.9%. No one class of industry employs more than 


6% of the total employed in manufacturing, a significant figure in the light 
| 


of the required catholicity of television programming. 
St. Louis is the world's largest market for raw furs and the 
world's top producer of sugar mill machinery, stoves and ranges, harvest 
hats, woodenware, brick and terra cotta. It is the peniquayss=s for the 
largest beer producer and for the first and third largest shoe manufacturers. 


It ranks sixth among the nation’s chemical centers and is a producer of air- 


craft, automobiles and parts, barber supplies, bolts and nuts, cans, coffins, 
electric fans, food products, bottles, hardware, iron and steel, lumber, 
millinery, motors and other electrical equipment, steel castings, rail and 


street cars, mill machinery and white lead. 
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The area emcompassed by the B contour of applicants for a VHF 


channel in St. Louis approximates a circle of 87-mile radius from the center 


of the city. This area includes a population of approximately 2 1/4 million 


people and 13 counties in Missouri, 11 counties in Dlinois, and the City of 
133 St. Louis. | Seventeen municipalities, including St. Louis City, 
have populations of ten thousand or more are located in the area. Of these, 
six are in Dlinois and 11 in Missouri. Area-wise, St. Louis City com- 
prises 25% of the B contour aforementioned. 

No better description of the social, economic and political 
characteristics of the area is readily found that that in the initial decision 
of the Hearing Examiner in the case of St. Louis Telecase, Inc., 12 RR 
1289: 


“Citizens of the two states, of course, vote for 
different state, federal and local officials. Election 
laws are different and are held at different times 
Citizens of the 'two banks' are under separate state, 
federal and local judicial administrations. Their police 
forces are separate. Public utility regulation is separate 
and distinct. School systems are different (e.g. St- 
Louis Public Schools are segregated, East St. Louis, 
[llinois Schools are not). Their churches and ministers 
are under separate religious authority- Business, trade, 
professional, civic, social and fraternal organizations 
are separate and distinct. The AFL and CIO unions on 
the two sides of the river are affiliated with separate parent 
organizations. Labor laws in the two states differ. So do 
the tax laws. East St. Louis and the two Illinois counties 
have their own planning commissions. East bank munici- 
palities have their own newspapers. Three daily, two 
weekly and one bi-weekly are published in the two Illinois 
counties in the metropolitan area. Except Sunday, the 
East St. Louis paper's circulation in that city is greater 
than the circulation of both metropolitan St. Louis papers 
combined. There are 21 motion picture theatres and 
three radio stations in the two Illinois counties in the 


metropolitan area. Traffic across the river is handled 

by seven toll bridges which take from two to ten minutes 

to cross depending on traffic conditions. There ig no common 
transportation system between St. Louis and East'St. Louis. 
Intrastate carriers originating pickups in one city|carry 
their passengers across the bridge and discharge them at 
the end of the bridge where they are picked up by trans- 
portation serving the other city. Except for special ex- 
changes in East St. Louis. which charge premium rates, 

a long distance toll charge is made on calls between the 
two cities. St. Louis city and an adjacent Missouri county 
in the metropolitan area are important as a center of whole- 
sale trade, manufacture of transportation equipment and 
apparel and finance insurance and real estate whereas the 
Illinois counties in that area are more important in the 
production and manufacturing of food and kindred products, 
mining and the manufacture of primary metals. The 
Municipal Yearbook has classified 11 of the municipalities 
located in the metropolitan area as follows: Manufacturing 
cities--St. Louis and Granite City, Dlinois; Industrial 
cities--St. Charles, Missouri--Alton and Belleville, 
Illinois; Diversified cities--Manufacturing dominant-- 
East St. Louis, Dlinois; Diversified cities--Retail Trade 
dominant--University City and Maplewood, Missouri; 
Retail Trade cities--Clayton, Kirkwood and Webster 
Groves, Missouri. Proportions of persons employed in 
manufacturing varies widely among the municipalities 
located in the area; Wood River, Dllinois, has 54! 8%; 
Kirkwood, Missouri, 17.9%; St. Louis, 33.9%; East St. 
Louis, 35.8%. In 1950, Belleville, Dlinois, had 48. 4%; 

of its population (14 years and over) in civilian labor 
force; Maplewood, Missouri, 57.6%; St.. Louis Missouri, 
56%; and East St. Louis, Missouri, 53.2%. Farm employ- 
ment also varies. In St. Louis and in the two Illinois 
counties and one of the Missouri counties in the metro- 
politan area, less than 20% of the population is ernployed 
in agriculture; in the other Missouri county in the metro- 
politan area, in five other Missouri counties, and eight 
Illinois counties between 20-40% are so employed; in the 
remainder of the B contour area the figure exceeds 40%. 


‘In the area encompassed by the B contour, population 
growth has: increased over 15% in the four counties in the 
metropolitan area and in one other Missouri county; in- 
creased up to 15% in St. Louis city, in two outlying Missouri 
counties and two outlying Dlinois counties; and has decreased 
in the remainder of the area. Population density figures 
range from over 500 persons per square mile in St. Louis 


city and one Missouri metropolitan area county to under 

100 for 21] of the remaining counties including a Missouri 
county in the metropolitan area. The two Dlinois counties 

in the metropolitan area have population density between 
100-500. ‘Urban population figures range from over 50% 

for St. Louis city, two Dlinois and one Missouri county 

in the metropolitan area to less than 30% in seven Dlinois 
and five Missouri counties. Six Missouri counties (in- 
cluding one in the metropolitan area) and three Dlinois 
counties have urban populations between 30-50%. Between 
8-10% of the population is; 65 years or older in St. Louis 
city, in one Missouri county in the metropolitan area, and 

in four outlying Missouri counties and one outlying Illinois 
county. In the other three counties in the metropolitan 

area the figure is less than 8%. In the remainder of the 
counties in the contour it is over 10%. In St. Louis city 

and one Dlinois county in the metropolitan area, the non- 
white population totals over 10%. In one Missouri county 

the figure ranges between 4-10%. The figure for the re- 
maining counties is less than 4%. The percentage of popu- 
lation, 25 years or older, who have graduated from high 
school is over 25% in St. Louis city, one Missouri county 
and one Dlinois county in the metropolitan area, and in one 
outlying Illinois county. The figure for five of the counties 
in the remainder of the contour (four in Missouri, one in 
Dllinois, none of which are in the metropolitan area) is under 
15%. Median family income for St. Louis city, one Missouri 
and two Illinois counties in the metropolitan area, and an 
outlying Missouri county is over $3,000. The figure for the 
remaining county in the metropolitan area and for nine out- 
lying counties in Illinois and three in Missouri in the B con- 
tour ranges between $2, 000-$3,000. Four counties in 
Missouri and one in Dlinois have median income figures of 
less than $2,000. Census housing statistics show that the 
percent of adequate dwellings (hot water, inside toilet, not 
dilapidated) in St. Louis two of the Illinois and one of the 
Missouri counties in the metropolitan area exceeds 50%. 

In one outlying Missouri county and one outlying Ilinois 
county the figure is under 15% and in the remaining counties 
in the contour the figure ranges between 15-50%. The median 
value of non-farm dwellings in St. Louis city and one Missouri 
county exceeds $9,000. The range is between $6, 000-$9, 000 
in the other three counties in the metropolitan area and in two 
outlying counties (one in Missouri and one in Illinois). The 
range is'under $6, 000 in the rest of the counties in the con- 
tour. Median gross rent figures show one Missouri county 
in the metropolitan area in the "Over $50" category; one 
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Illinois and one Missouri county in that area and the city 

of St. Louis "$35-50", and all other counties in the B 

contour including a Missouri county in the metropolitan 

area, "Under $35.'' Owner occupied housing figures show 

St. Louis--"Under 60%"; a Missouri county in the metro- 

politan area--"Over 75%"; and all other counties--60-75%. "' 
135 Culturally and as a cynosure of local interest as well as a source 
of local programming, the City of St. Louis has the only symphony orchestra 
in the region, two legitimate theatres, an art museum, Missouri Historical 
Society, the Museum of Transport, and a zoological and botanical garden, 
all of which are patronized by persons residing in the St. Louis metropolitan 
area, as well as by tourists. The St. Louis Cardinals is the only major 
league baseball team in the general area and attracts tremendous public 


| 
interest during the season. In passing, Signal Hill notes that it has carried 


games of the Cardinals every year since 1953, a program engendering 
i 


tremendous interest throughout the service area of KTVI (as well as expense 
to Signal Hill). As sources for educational programming, Washington Uni- 
versity and St. Louis University are located in the area along with eight 
smaller schools of college caliber. Additionally, several small colleges 
are located on the Illinois side in the St. Louis metropolitan area. 

St. Louis has six commercial television channels, | three of which 
are in the VHF band. By its present allocation of three commercial VHF 
channels, St. Louis is equaled by several smaller communities which are 
presently allocated three VHF comme rcial channels. These include Atlanta, 
Cincinnati, Indianapolis-Bloomington, Milwaukee, and Portlhnd, Oregon. 
Conversely, Dallas-Fort Worth, Denver, Minneapolis-St. Paul, and 


Washington, D. C., though smaller than St. Louis have four comme rcial 
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VHF channels. Seattle-Tacoma, ranking considerably lower ona basis of 
population than St. Louis has been accorded 5 VHF commercial channels. 

WHEREFORE, The foregoing considered, Signal Hill shows that 
the public interest, convenience and necessity will be served by finalization 
of the Commission's proposal contained in the Notice of Proposed Rule 
Making released October 12, 1956 (FCC 56-985; 36624) whereby television 
broadcast channel 2 is reallocated from Springfield, Illinois to St. Louis, 
Missour; and conversely, Channel 36 is reallocated from St. Louis to 
Springfield. Accordingly, Signal Hill requests that the channel readjust- 
ments as set forth in the said Notice of Proposed Rule Making be made final 
as shown therein: 


136 Channel No. 
City Present Proposed 


Springfield, Llinois 2t, 20¢, *66f 20, 26-, 36-, #664 

St. Louis, Missouri 4-,5-,*9,11-, 30, 36-, 42¢ 24, 4-,5-, *9, ll-, 30, 424 

Jacksonville, Illinois 29 49f 

Davenport-Rock Island- 44, 64, *30f4, 364, 42- 4f, 64, *30/, 42-, 68 
Moline, Dlinois 


In utilizing Channel 36 at Springfield, the transmitter will have to be located 
so as to meet the minimum spacing and coverage requirements of the Rules. 


and that an order be issued forthwith by the Commission so amend- 


ing finally the Table of Assignments, Section 3. 606 of the Rules. 
Respectfully submitted, 


Monroe Oppenheimer 
Of Counsel: 
Julian P. Freret 
Roberts & McInnis 
Continental Building Attorneys for Signal Hill Telecasting 
1012 14th Street, N. W. Company 
Washington 5, D. C. 


Sher, Oppenheimer & Harris 
+1026 Woodward Building 
Washington 5, D. C. November 30, 1956 
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) 
) 


GEORGE P. ADAIR, having been duly sworn, deposes and says: 
That he is a Consulting Radio Engineer with offices at 1610 Eye Street, 
N.W., Washington 6, D. C. His qualifications as an engineer are 
known to The Federal Communications Commission through his em- 
ployment by the Commission and its predecessor, The Federal Radio 


Commission, from 1931 to 1947, and through his statements in hear- 


ings before the Commission. 
That The George P. Adair Engineering Company has been employed 
by The Signal Hill Telecasting Corporation, permittee af Television 
Station KTVI, operating on Channel 36 in St. Louis, Missouri, to make 
a study of the predicted Grade A, Grade B and City Service contours 
and the areas and populations within these contours of a station operat- 


| 
ing on Channel 2 with the maximum permitted power and antenna 


height (100 KW and 2, 000 feet respectively) and located | at the Main 
| 


Post Office in St. Louis, Missouri. 

That he has made such study. 

That attached is a map showing the predicted Grade A, 
City Service contours. 

That attached is a tabulation of the areas and populations within these 
contours. 
That the population count in the area between the Grade A and Grade 


B contours excludes all person residing in towns and cities the 1950 


census population af which was 2,500 or more. All population counts 
are on the basis of the 1950 census. 

That the above study was made by him or under his direct supervision 
and he believes it to be true and correct. 


/s/ George P. Adair 
George P. Adair 


Subscribed and sworn to before me 


this 7th day of November, 1956. 


Notary Public 


SIGNAL HILL TELECASTING CORPORATION 
St. Louis, Missouri 
City Contour Grade A 
—T4dbu__ _68 dbu_ 
Areas (square miles) 


Missouri 1,951 3, 080 


Illinois 3, 330 4,772 


Total Areas 5,281 7, 854 


Populations 
Missouri 1, 329, 605 1, 368, 555 1,511, 890 
Illinois 467, 677 528, 355 770, 217 


Total Population 1, 797, 282 1, 896, 910 2, 282, 107 
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(Brief of McKenna & Wilkinson--December 3, 1956) 
COMMENTS IN SUPPORT OF PROPOSED RULE MAKING 
* * * 

156 With respect to the proposal to delete Channel 2 from Springfield, 
the attached engineering statement demonstrates that the terrain in the 
157 Springfield area is reasonably favorable for UHF coverage and 
that the deletion of Channel 2 would not result in significant numbers of 
people lacking television service. In this connection, the Commission's 
attention is also invited to the attached report of a survey of the area which 
is within the proposed Grade B contour of Channel 2 but would be outside 
Grade B contours if Channel 2 were deleted. The survey indicates that 
reasonably good television service is already available in that area. 

At the present time, Springfield is allocated Channels 2 and 20 


for commercial use and Channel 66 for non-commercial educational use. 


Channel 20 has been assigned to WICS which began operation September 17, 


1953. A conditional grant has been issued for Channel 2 under which con- 
struction is stayed pending the conclusion of this proceeding. 

WICS is a rarity, a successful UHF television station. It has 
worked diligently to promote UHF. It has succeeded to the extent that 100% 
of the television receivers in the Springfield metropolitan area are capable 
of receiving UHF ot Every set now sold in Springfield is equipped 
for UHF reception. 


* 


1/ Source: Telepulse Report of June 1956. 
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159 The advent of a VHF station in the Springfield market would 


radically change the picture. Experience in other areas has shown that an 


initial headstart is not sufficient to guarantee the success of UHF operations. 
Springfield, Dlinois is a relatively small market. Markets of its size can 
successfully support two and perhaps three television stations, if they are 
all UHF or VHF. In intermixed markets, however, the competitive advan- 
tage of a VHF station is such that it absorbs too large a proportion of the 
total available advertising revenue to permit successful operation by the 
UHF station. Even if network programs remain available to the UHF 
stations, the majority of the national and regional spot advertising. which 
is a vitally important part of television revenue, gravitates to|the VHF 
station. It is evident, therefore, that if television is to remain healthy and 
competitive in Springfield, deletion of Channel 2 and its replacement bya 
UHF channel is essential. 
Without Channel 2 at Springfield, that area can see effective 
use of the UHF channel which it has and the additional channels which the 
Commission proposes to assign it; with Channel 2 at Springfield, it cannot. 


* * * 
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SURVEY OF TELEVISION RECEPTION 


IN THEORETICAL WHITE AREA 


August 27, 1956 
TO: Mr. Friedland 
FROM: Jerry Merritt 
SUBJECT: “WHITE AREA" SHOWN ON JANSKY & BAILEY'S MAP 
OF VHF & UHF COVERAGE CONTOURS IN SPRING- 
FIELD, ILLINOIS AREA DATED 8/ 22/56 

In order to determine the actual television reception conditions 
presently existing in the area in question, I have talked with several dealers 
and TV service shops in the area. There is no doubt that the area is 
presently enjoying television reception from several channels. Most 
dealers report consistently dependable reception from at least one princi- 
pal channel without frequent rolling, tearing or fade-out of the picture. 

A second channel usually gives a picture comparable to the principal chan- 
nel with a total of at least four channels being watched in the area. Attached 
is a summary of the dealers’ statements to me. 

In general, the area in question is of gently rolling terrain, how- 
ever, no general terrain restrictions are encountered that would limit re- 
ception. Antennas are usually of the IFD "Super-jet" type for VHF with the 
TACO 3006 preferred for UHF. Antenna heights range from 40 to 90 feet, 


averaging 50 feet above the ground. Separate, fixed VHF antennas are 


generally used to enable reception from St. Louis and Champaign with a 


minority of homes using single "al]-chamel™ VHF antennas with rotors. 


61-A 


Most receivers used are of 1954 or newer vintage although sets were sold 
| 


in the area as early as 1947. All homes in the area having television are, 


of course, employing outdoor antennas as described above. 


Principal reception in general is from Channel 5, St. Louis, with 


Channel 3, Champaign, second-best. Channel 4, KWK-TV, signal is good 


but suffers co-channel interference. Some reception of Channel 36, St. 


Louis, reported although location plays an important part in picture quality, 


ranging from "good" to "poor". Toward the North and East (Ramsey and 
| 


Moccasin) reception of Channel 17, Decatur is very prevalent. 


The reports of these dealers is not confined to thei 


area, but encompasses practically the entire area here being 


r immediate 


considered. 


| 
Bear in mind these towns are quite small (1, 000 to 6, 000 population) so 


that the dealers necessarily install and service receivers and antennas over 


a considerable area in order to increase their income. 


/s/ Jerry Merritt 
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Table I 


UHF GRANTS TO NOVEMBER 17, 1956 | 
INCLUDING, WHERE APPLICABLE, DATE ON AIR, | 


DATE OFF AIR, AND DATE CONSTRUCTION PERMIT DELETED 


Call Date on Date off Date CP 
State and City Letters Channel Air Air Deleted 
ste —_—_—_—_— ——< eee ee -_o + —— 


ALABAMA 


birmingham WJLN-TV Never 

WSGN-TV Never 4/30/54 
Decatur WMSL-TV 774/54 
Gadsden WIVS Never 5/26/53 
Mobile WKAB-TV 12/31/52 8/1/54 2/28/56 
Mont gomery WCOV-TV 4/8/53 | 


ARKANSAS 


Fort Smith 7/19/53 
Little Rock 3/18/53 4/7/54 
Never 1/7/55 


“ALIFORNIA 


sakersfield 8/21/53 

vorona Never 

"1 Centro Never 11/18/55 

!resno-Tulare 5/31/53 | 
10/1/53 
2/13/54 7/14/54) 
11/16/53 

ios Angeles Never 
8/3/53 9/10/54 2/11/54 


Merced Never | 5/20/54 
dudesto I. Never 
vonterey- 
Salinas Never 1/12/54 
Sacramento Never 5/27/55 
KGNS-TV Never 
KCCC-TV 9/30/53 
san Bernardino KITO-TV Never | 4/9/54 
san Diego KUSH-TV Never 5/4/55 
San Francisco KBAY-TV Never 
KSAN-TV 3/9/54 
44 Jose KVIE Never 2/23/54 
Stuckton KTVU 5 12/18/53 4/30/55 5/21/56 
Tulare See Fresno- 
Tulare 


* Does not include translator stations. 


Call Bate on Date off Date CP 
State and City Letters Deleted 


CALIFORNIA 
cont. 


Visalia 5/3/56 
Yuba City 3/30/54 


COLORADO 


Denver 1/11/54 
1/27/54 


CONNECTICUT 


Bridgeport 3/29/53 
WSJL Never 
WwCTB Never 
(Educ. ) 

Hartford WHCT 9/14/54 
WEDH Never 
(Educ. ) 

New Britain WKNB-TV 2/13/53 

New Haven- 

Waterbury WELI-TV Never 

WATR-TV 9/6/53 

New London WNLC-TV Never 

Norwich WCTN Never 
(Educ. ) 

Stamford WSTF Never 


DELAWARE 


Dover WHRN 11/10/54 
Wilmington WILM-TV 1/17/55 


DISTRICT OF COLUMBIA 
Washington WOOK-TV 
WETV 
(Educ. ) 
FLORIDA 
Clearwater WPGT 2/28/56 


Fort Lauderdale See Miami- 
Ft. Lauderdale 


1/ See Arlington, Va. 


State and City 


FLORIDA 
(cont .) 


Fort Pierce 
Jacksonville 


Lakeland 
Miami-Fort 
Lauderdale 


Pensacola 

St. Petersburg- 
Tampa 

West Palm Beach 


GEORGIA 
Atlanta 


Columbus 
Macon-Warner 
Robins 

Valdosta 


ILLINOIS 


Belleville 
Bloomington 
Champaign 
Chicago 


Danville 
Decatur 
Evanston 
Harrisburg 
Joliet 
Peoria 


Rockford 
Springfield 


Call 


Letters 


WIVI 
WJHP-TV 
WQIK-TV 
WwOoTV 


WMFL 
WGBS-TV 
WITV 
WFTL-TV 
WPFA-TV 


WSUN-TV 
WIRK-TV 


WQXI-TV 


Channel 


36 


WETV (Educ. ) 30 


WDAK-TV 


WOKAL/ 
WGOV-TV 


WTVI (See KTVI, St. Louis, Missouri) 
15 


WSIL-TV 
WJOL-TV 
WIVH-TV 
WEEK-TV 
WTVO 
WwICs 


1/ Formerly WNEX-TV. 


28 


47 
37 


21 
20 
26 
44 
24 
17 
32 
22 
48 
19 
43 
39 
20 


Date on 


Air 


Never 
12/13/53 
Never 
Never 


Never 
12/24/54 
11/30/53 
5/5/53 
10/16/53 


5/31/53 
9/13/53 


11/15/54 
Never 
9/12/53 


8/21/53 
Never 


12/2/53 
Never 
Never 
Never 
Never 
12/30/53 
8/10/53 
Never 
12/6/53 
Never 
10/18/53 
2/1/53 
4/29/53 
9/30/53 


Date oft 


—AiF_i 


12/23/: 
12/18/ 


3/1/56 | 


5/31/55 


5/31/55 


Date CP 


Deleted 


11/17/53 


3/25/55 


9/17/56 
11/9/54 


6/17/54 


1/3/55 


State and City 
INDIANA 


Anderson 

Elkhart 

Evansville- 
Henderson, Ky. 


Fort Wayne- 
Waterloo 


Indianapolis 


Lafayette 
Marion 
Muncie 
Roanoke 
South Bend- 
Notre Dame 


Princeton 
Waterloo 


IOWA 


Cedar Rapids 
Davenport-Rock 
Island-Moline 
Des Moines-Ames 
Fort Dodge 
Sioux City 


KANSAS 
Topeka 
Wichita 
KENTUCKY 
Ashland- 
Huntington 
Henderson 
Lexington 
Louisville 


Call 


Letters 


WCBC-TV 
WSJV 


WIE 
WERT 


WANE-TV 
WKJG-TV 
WINT 
WNES 
WJRE 
WFAM-TV 
WMRI-TV 
WLBC-TV 
WTA 


WSBT-TV- 


WNDU-TV 
WRAY-TV 


61 
52 


62 
50 


69 
33 
18 
67 
26 
59 
29 
49 
21 


34 
46 
52 


Never 
3/20/54 


11/15/53 
9/27/53 


Never 
11/21/53 
9/16/54 
Never 
Never 
6/15/53 
Never 
5/18/53 
Never 


12/15/52 
7/1/55 
12/10/53 


See Fort Wayne-Waterloo 


WALN-TV 


59 


Never 


Never 
11/15/53 
11/23/53 
Never 


Never 
8/22/53 


Never 


See Evansville-Henderson 
7 


WLAP-TV 
WLEX-TV 
WKLO-TV 
WQXL-TV 


18 
21 
41 


Never 
1/20/55 
10/18/53 
Never 


Date off 


Air 


7/15/54 


4/15/55 


4/30/56 


Date CP 


Deleted 


7/18/56 
1/11/54 
5/3/54 

1/28/54 


1/29/54 
11/18/53 


1/7/55 


11/18/54 


Call 
State and City Letters 


KENTUCKY 
(cont .) 


Newport | 3/24/55 
Cwensboro 9/25/53 


Paducah | 5/19/54 
Richmond 11/16/53 


LOUISIANA 


Alexandria Never 2/8/54 

Baton Rouge 4/19/53 
Never 
Never 2/24/54 

Lake Charles 11/15/53 

Monroe 8/16/53 5/7/54 1/6/55 

New Orleans Never | 

; 10/15/53 | 
Never 3/18/55 
Never 
Never 9/17/54 


MAINE 


Lewiston 11/22/53 3/25/55 
Portland 8/27/53 12/15/ 54 
| 


MARYLAND 


Baltimore Never 
WITH-TV Never 
Cumberland WTBO-TV Never | 8/17/55 
Frederick WFMD-TV Never 12/24/53 
Salisbury WBOC-TV 7/15/54 


MASSACHUSETTS 


Adams See Pittsfield-Adams 

Boston-Cambridge WXEL : 38 Never 
WwJDW 44 Never 
WBOS-TV 50 Never : 
WTAO-TV 56 8/31/53 3/30/56 
WHEF-TV 62 Never 


Date off 
State and City Air 


MASSACHUSETTS 
cont. 


Cambridge See Boston-Cambridge 
Fall River- 
New Bedford WSEE-TV 46 Never 11/6/53 
WTEV-TV 28 Never 8/5/54 
Greenfield WRLP 58 Never 
Lawrence WGLM 72 Never 4/26/54 
Northampton WNOH 36 Never 9/23/53 
Pittsfield- : 
Adams WBEC-TV 64 Never 6/28/54 
WuiGT 19 2/23/54 2/5/56 
Springfield- 


Holyoke WHYN-TV 55 4/14/53 
WWLP 22 3/17/53 
Worcester WYOR-TV 14 12/4/53 9/5/55 
WAAB-TV 20 Never 


MICHIGAN 


Ann’ Arbor WPAG-TV 4/20/53 
WUCH-TV Never 
(Educ. ) 
Battle Creek WBCK-TV Never 8/31/55 
WBKZ-TV 5/22/53 6/13/54 10/27/54 
Benton Harbor WHFB-TV Never 3/3/54 
Detroit WBID-TV Never 
WJLB-TV Never 12/29/54 
WTVS 8/8/55 
(Educ. ) 
East Lansing WKAR-TV 1/15/54 
(Educ. ) 
Flint Never 11/27/53 
11/13/53 5/3/54 8/10/54 
Grand Rapids Never 
Jackson Never 12/9/53 
Kalamazoo Never 8/17/53 
Lansing 8/11/53 10/9/56 
Muskegon Never 8/3/55 
Port Huron Never 
Saginaw- 
Bay City 5/1/53 
Never 12/30/54 


MINNESOTA 


Duluth-Superior 7/11/54 
Minneapolis- 


St. Paul ; 1/21/54 


State and City 
MISSISSIPPI 


Columbus 
Gulfport 
Jackson 

Meridian 


MISSOURI 


Cape Girardeau 

Clayton 

Festus 

Kansas City 

St. Louis- 
Clayton- 
Festus- 
Belleville 


NEW HAMPSHIRE 


Keene 


NEW JERSEY 


Asbury Park 
Atlantic City 


Camden 
New Brunswick 


Trenton 


NEW YCRK 


Albany- 
Schenectady- 
Troy 


Call 
Letters 


18 


Date on 


1/30/53 
4/7/34 


Never 


5/3 
7/3 


Louis-Clayton-Festus-Belleyille 
Louis-Clayton-Festus-Belleyille 


25 


WRTV 58 
WOCN 52 
WHTO-TV 46 


6/3/53 


Never 
8/12/53 
10/25/53 
Never 
11/25/53 


12/14/53 
Never 
1/1/53 


See Philadelphia-Camden 


WHDN 47 
WLTV 19 
(Educ. ) 

WITM-TV 41 


Never 
Never 


Never 


3/28/542/ 


1/ Suspended operation 1/31/55-6/15/56. 


3/11/54 


4/1/55 
5/17/54 


5/12/54 
1/12/54 
5/31/55 


9/17/54 


3/11/54 


11/10/55 


9/15/54 
12/23/55 
9/7/55 


5/21/54 


5/20/54 


State and City 


NEW YORK 
(cont .) 


Albany- 
Schenectady- 
Troy (cont.) 


Binghamton 


Buffalo 


Elmira 


Hagamon 
Ithaca 


Jamestown 
New York 
Poughkeepsie 


Rochester 


Syracuse 
Utica 
vatertown 
NCRTE CAROLINA 


Asheville 
Charlotte 


Call 
Letters 


wCDA 
WPTR-TV 
WTVZ 
(Eauc.) 
WINR-TV 


wNYC=-TV 
wEeCK-TV 
WKNY-TV 
VRNY-TV 
wC3BF-TV 
wROH 

(Zduc.) 
WETV 

(Educ.) 
wERB 

aVNY-TV 


Channel 


Date on 
Air _ 


10/14/53 
Never 
Neve> 


Never 
Never 


8/17/53 
Never 


7/31/53 
Never 1/ 
6/15/53= 
9/10/56 
9/30/53 
3/22/56 
Never 
Never 


12/30/53 


5/27/54 


Never 
Never 


Never 
Never 
4/21/54 
Never 
Never 
Never 


7/25/56— 


Never 


Never 
Never 


7/6/53 


1/5/54 3/15/55 


1/ Suspended operation 11/4/54-5/6/5S. 
2Z/ Cperated on Channel 66 by STA. 


Date CP 


Deleted 


12/30/53 


9/29/54 


6/16/54 


2/ 3/10/54 


7/11/55 


10/2/54 
3/10/52 


Call Date on Date off Date CP 
State and City Letters Channel Air Air Deleted 
NORTH CAROLINA | 
(cont. 


Durham WCIG-TV Never 3/3/54 
Fayetteville WFLB-TV 8/29/55 
Castonia WIVX1/ Never 

Goldsboro WTVX Never 6/3/54 

Greenshoro-High Pt. wCOG-TV Never 9/29/54 
Henderson WHKP-TV Never 11/16/53 
Mt. Airy WPAQ-TV Never 1/20/54 
Raleigh WNAO-TV 7/12/53 
Winston-Salem WIOB-TV 9/26/53 


OHIO 


Akron 6/7/53 
Ashtabula 9/11/53 
Canton Never 
Cincinnati Never 
6/29/54 
(Educ. ) 
Cleveland WhK-TV Never 
WERE-TV 3 Never 
Columbus WOSU-TV 9/19/55 
(Educ. ) 
Dayton WIFE 10/26/53 3/13/54 
Flyria-Lorain WECL-TV Never 
WIMA-TV, Never | 12/20/54 
Lima WIMA-TV2/ 4/18/53 
Mansfield WIVG Never 
Massillon WMAC-TV Never 
Oxford WMUB-TV Never 
(Educ. ) 
Sandusky WLEC-TV Never . 8/31/53 
Toledo WICH-TV Never 
Warren WHHH-TV Never | 7/10/53 
Youngstown- 
New Castle WFMJ~-TV 8/7/54 
WKBN-TV 1/5/53 | 
WFMJ 3/8/53 8/23/54 8/23/54 
WATV Never 
Zanesville WHIZ-TV 5/23/53 


OXLAHOMA 


Miami KMIV sl Never 3/7/55 
Cklahoma City KMPT 19 11/22/53 2/4/55 

KTVO 25 11/2/53 12/38/58 
1/ Formerly WNSC-TV 


Z/ Bought wLOK-TV Lima (Ch. 73); obtained atwinet oa to shift to 
= Channel 35. 


T2-A 


= A6 202 


' Call Date on Date off Date CP 
State and City Letters Channel Air Air Deleted 


OKLAHOMA (cont .) 


Tulsa 3/13/54 12/7/54 
Never 


OREGON 


Coos Bay 
Eugene 1/12/54 
Portland 
Salem 3/31/54 3/31/54 


PENNSYLVANIA 


Allentown- 12/4/54 4/15/55 
Easton- 7/18/53 
Bethlehem Never 
5/8/53 
Chambersburg 9/3/54 7/14/54 11/8/54 
Erie 4/25/54 
Never 3/31/55 
Harrisburg 6/26/53 
9/8/54 
4/1/53 
Johnstown 10/15/53 
Lancaster Never 1/17/56 
Never 
Lebanon 10/22/53 10/16/54 
Lewiston Never 3/3/54 
Newcastle 4/15/53 1/10/55 
Philadelphia- Never 3/25/55 
Camden Never 
Never 6/4/54 
Never 
Never 
10/22/56 
(Educ. ) 
Pittsburgh WTVQ Never 
WKJF-TV 7/18/53 
WENS 8/29/53 
Reading WHUM-TV 2/22/53 
WEEU-TV 4/15/53 
Scranton WIvU 8/17/53 
wGBI 6/7/53 
WARM-TV  - 2/9/54 
Sharon WSEA Never 1/6/55 
Sunbury wKCK-TV Never 


es 6 We 


Call 


Letters Channel 


State and City 


PENNSYLVANIA 
cont. 


Wilkes-~Barre- 
Hazleton 


Williamsport 
York 


RHODE ISLAND 


Providence 


SOUTH CAROLINA 
Aiken 
Anderson 
Camden 
Columbia 
Greenville 
Greenwood 
Spartanburg 
TENNESSEE 
Chattanooga 


Knoxville 


TEXAS 
Austin 
Beaumont- 

Port Arthur 
Brownwood 
Corpus Christi 
Dallas 


Fort Worth 
Galveston 


Date on 
Air 


1/1/53 
Never 
9/16/53 
Never 


11/16/532/ 


12/23/52 


4/12/54 


Never 
12/11/53 
Never 
9/1/53 
5/1/53 
8/1/53 
Never 
Never 


Never 
Never 


10/18/53 


Never 
Never 


5/9/54 
Never 
8/2/54 
Never 
Never 
Never 
Never 
Never 


1/ Suspended operation 9/30/56-10/12/56. 


Date off 


Air | 


7/14/55 


1/21/56 
4/29/56 


8/1/56 


Date CP 


Deleted 


7/14/55 


9/17/54 


1/21/56 


6/9/54 
5/14/54 


10/15/53 


203 


State and City 
TEXAS (cont.) 


Houston 


Longview 
McAllen 
Marshall 
San Antonio 


Sherman 
Tyler 
Victoria 
Waco 

Wichita Falls 


VIRCINIA 


Arlington 
Charlottesville 
Danville 
Hampton 
Lynchburg 
Marion 
Norfolk-Hampton- 
Newport News 


Richmond 
Roanoke 


WASHINGTON 


Ephrata 
Pasco 
Seattle 
Vancouver 
Yakima 


WEST VIRGINIA 


Beckley 
Charleston 


Call 


Letters 


WARL-TV> 


WCHV-TV 
WBTM-TV 


Channel 


20 
64 
24 


Date on 
_Air__ 


12/29/53" 
Never 
Never 
10/25/53 
Never 
Never 
6/2/55 
Never 
Never 
7/28/53 
Never 
11/1/53 
Never 


Never 
Never 
2/1/54 


6/25/54 


12/23/55 


10/21/54 
1/19/56 


12/31/54 


See Norfolk-Hampton-Newport News - 


WWOD-TV 
WMEV-TV 


WIOV-TV 
WACH-TV 
WVEC-TV 
woTV 

WROV-TV 


WBEY 
WKNA-TV 


16 
50 


27 
33 
15 
29 
27 


21 
49 


Never 
Never 


10/16/53 
10/8/53 
9/19/53 
Never 
1/27/53 


Never 
1/5/55 
Never 
Never 
7/19/53 
Never 
Never 


Never 
10/12/53 


1/ Sate}lite of KIUA-TV, Yakima, Washington. 


“9, 


7/1/55 


7/21/53 


2/8/55 


3/24/55 
9/17/56 
6/26/53 
5/19/54 
6/7/55 
1/27/54 
1/9/56 
11/18/54 
1/19/56 
8/3/53 


1/29/54 


7/10/53 
2/15/54 


7/21/53 


8/19/55 


12/10/53 
9/27/56 


5/20/54 


<0 


Call Date CP 
State and City Letters i Deleted 


WEST VIRGINIA 
(cont. ) 


Fairmont 3/28/54 2/28/55 
Parkersburg 11/12/53 
Wheeling Never 


WISCONSIN 


Beloit Never 10/14/53 
LaCrosse WTLB Never 3/24/55: 
Madison WHTV 7/20/53 
WKCW-TV 7/8/53 
WHA-TV 3/26/54 
(Educ.) | 
Milwaukee WXIX 10/3/53 
WCAN-TV 9/4/53 3/2/55: 1/16/56 
WMIL-TV Never | 12/14/53 
WFOX-TV Never 
Neenah WNAM-TV 1/26/54 1/2/ 3/10/55 
Oshkosh WOSH-TV 7/1/53 3/22, 4/27/54 
Wausau WOSA-TV Never 10/11/54 


76-A 


EXTRACTS FROM TESTIMONY, ADDRESSES AND STATEMENT OF 
FEDERAL GOVERNMENTAL OFFICIALS CONCERNING DEINTER- 
MIXTURE OF VHF AND UHF CHANNEL ALLOCATIONS 


x * * 


230 The 2-1/2 years that have elapsed since the Commission started 


licensing UHF stations have revealed the type of competitive situation in 
which it has been possible for UHF stations to be reasonably successful. 
Where a UHF station has no VHF competition, it has reasonable opportunity 
for success provided that the market is large enough to support the number 
of stations that are licensed in that market. In this type of situation the 
operator of a UHF station is by and large in the same position as the operator 
of a VHF station. The economic potential of the market and the management 
ability of the operator will govern the success or failure of the operation. 

Experience has shown that in many instances it is also possible 
for a UHF station to be successful if it has competition from only one VHF 
station. A single VHF station does not have sufficient time available to carry 
all the popular programs that are available from the four networks and other 
sources. Because of this fact, many popular programs are available on 
UHF-only, and the public has an incentive to purchase UHF receivers or to 
convert their existing sets in order to receive these popular programs. 

The operator of a UHF station in a community which receives two 
or more VHF services has had a most difficult time. In most instances the 
VHF stations have had the benefit of affiliation with the two stronger networks, 
National Broadcasting Co. (NBC) and Columbia Broadcasting System (CBS), 


and have in addition carried many of the programs from the other two 


T7-A 


networks, American Broadcasting-United Paramount (ABC) and Allen E. 
DuMont Laboratories, Inc. (DuMont). The few popular network programs 
thus left over for the UHF station and the programs available from other 
sources have in most instances not been sufficient to induce the public to 
convert at a sufficiently fast rate to enable the UHF station to compete 
effectively for advertising revenue. While there may be a limited number 
of exceptions, on the whole operating experience to date has demonstrated 
that UHF operation in the face of competition from two or more VHF ser- 
vices means extensive deficits for an indefinite period. ... | 
The consequences of UHF's difficulties are far reaching. Of the 
82 channels which the Commission has set aside for commercial television 
purposes, 70 of them are in the UHF portion of the band. Of the 1,875 
commercial assignments which the Commission has made to the various 
communities of the United States, 1,319 of them are in the UHF portion of 
the band. Of the 252 assignments which have been reserved for noncommer- 
cial educational stations, 169 of them are in the UHF portion of the band. 


Of the 578 commercial construction permits which have been issued by the 


FCC since the freeze, 318 of them have been UHF. The potentialities of 


television's growth are thus largely dependent upon a healthy UHF system 
of television. ... 
The public has a vital interest in preventing the failure of the UHF 
band. Without that band a nationwide and competitive system of television 
will be almost impossible. Many communities must of necessity depend upon 


UHEF for their only source of programs and many others must reuly upon UHF 


for a choice of program sources. Moreover, UHF is necessary in order to 
remove artificial restrictions on the growth of healthy television networks 


-- a most important source of programs for television stations. In the next 


portion of this memorandum consideration will be given to various proposals 


which have been advanced for mitigating some of the difficulties which have 


confronted UHF operation. ... 


Excerpts from 
Interim Report of the Committee on 
Interstate and Foreign Commerce 


The Television Inquiry 
(Allocations Phase) 


July 23, 1956 


The committee wishes to commend the FCC for its| constructive 
and farsighted action in adopting its report and order of June 25, 1956, 
docket No. 11532, a long-range plan, making possible a aja shift to UHF 
through deintermixture in selected markets. This interim report is intended 
as a general endorsement of the Commission's action insofar as it outlines 
a course of action which, if expeditiously followed to its ssnclieien giving 
due weight sad consideration to the public interest, holds promise of result- 


ing in a truly nationwide, competitive television system. ... 


It is important to remember, when considering problems in the 
allocations field, that one must start with the fact that there is a basic 
scarcity of television frequencies. Even under conditions of most efficient 
use of the spectrum, there would be a danger of limitation upon the growth 
and enjoyment of this vital medium. However, when paesrees ever policy 
or private action leads to wasteful use of these valuable frequencies, a truly 
serious condition results. Under the impact of policies heretofore pursued 
by the Federal Communications Commission, compounded by the attitudes 

| 


of advertisers and the inertia of set owners, such a crisis has developed in 


this country with respect to the 75 percent of the frequencies assigned for 


television which lie in the UHF band. 
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In May and June 1954, because of a rapidly developing downward 


trend in UHF broadcasting, the Communications Subcommittee of this com- 


mittee, under the chairmanship of Senator Potter, held extensive hearings 


on this problem. These revealed that as of that time 127 UHF stations 
were on the air, 10 had left the air, and 64 had surrendered their permits 
without ever going into operation. The opinion was commonly expressed 
that UHF broadcasting was then in a critical condition; it is now clear that 
its status has deteriorated even more seriously since then. 

When the FCC lifted the television freeze in 1952 and issued its 
279 sixth report and order, it made l, 875 commercial assignments 
and 252 educational assignments to the various communities of the country. 
Of these, 1, 319 commercial assignments and 169 educational assignments 
are in the UHF ae so that this portion of the spectrum was clearly in- 
tended to constitute a major factor in our expanding television system. 
The Commission generally intermixed UHF and VHF allocations in the same 
communities, although many representatives of the industry warned that 
this was unsound and would place UHF stations at a competitive disadvantage. 
The Commission acted on the belief, held in complete good faith, that the 
role of UHF was going to be so important that stations operating in that band 


would shortly overcome the initial competitive disadvantages facing them. 


1/ The radio spectrum as presently allocated by the FCC extends from 

10 kilocycles to 30,000 megacycles. The Commission has divided the spec- 
trum into various bands, of which the 2 important for our purposes are VHF 
(which extends from 30 to 300 megacycles) and UHF (which extends from 
300 to 3, 000 megacycles). 
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All of the experience since then has demonstrated that this basic 
assumption of the Commission was unsound. When the freeze was lifted in 
1952 there were more than 17 million television sets in the hands of the 
public, none of which was capable of receiving the signal of a |'UHF station. 
The licensee of a UHF station was therefore required to try to persuade the 
individual set owners in his area to spend from $50 to $100 for a converter 
and special antenna simply in order to receive the signal of the new station. 
In order to provide an incentive for such expenditures the station operator 
needed network programming, but he soon found that this was not forth- 
coming until he had achieved a certain degree of conversion. In addition. 
despite efforts on the part of this committee, the manufacturers of tele- 
vision sets continued to devote the major part of their production to VHF- 
only sets, and the percentage of all-channel sets, which are slightly more 
costly, has steadily declined. The UHF operator has, therefore, never 

| 
been able to reach all the sets in his area, except in regions where no VHF 
signals are available. In addition, UHF signals presently have a somewhat 


more restricted range than VHF, and are more affected by foliage, hilly 


terrain, and high buildings -- conditions which are generally expected to. 
| 


be overcome in the future. 
In general, UHF stations have been successful in joe areas in 
which they have had no VHF competition, and have provided 4 highly satis~ 
factory service to the people of such communities. In addition, some UHF 
280 stations pas been able to operate profitably in larger markets if 
there is only one VHF station serving the area. But in iSiosel matiete where 
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UHF stations have faced competition from two or more VHF stations, the 
uniform result has been continual financial loss which has either driven the 
UHF station off the air, or is likely soon to do so if this trend cannot be 


reversed. 


_.. if UHF television is permitted to die, it seems extremely 
unlikely that it can ever be revived. Research and development in this area 
would necessarily be affected, and there would be reluctance to invest in 
the medium. As a consequence, attempts would quite probably be made to 
preempt the frequencies for other services. It must be remembered that 
the radio frequencies are one of our most valuable resources. Demands 
upon them by various types of radio services in this electronic age are in- 
creasing every day, as is noted by the Commission in its report and order 
of June 25, 1956, referred to below. If all or part of the UHF band is re- 
leased for suchiother use, it would be virtually impossible to recover it 
for television at a later date because of the investments which would have 
been made. With these developments would die all chance for a really 
effective national television service with equal multiple outlets and widely 


distributed community stations. 


The Commission recognizes the necessity for interim action pend- 
ing consideration of its long-range proposals. To that end it seeks to im- 


prove opportunities for effective competition among a greater number of 


stations. In that connection, it formulates certain factors which it will 
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consider in deciding whether (1) to delete VHF assignments to improve 

opportunities for UHF broadcasting or, (2) in other circumstances, to as- 

sign an additional VHF channel. | 
The Committee approves generally of the factors listed by the 


Commission to be considered in deciding upon channel reallocations. ... 


Prior to the recent action of the Commission, there was strong 
support for urging the Commission to effect selective deintermixture on a 
broad scale, although it was recognized that this would not cere as a final 
solution to the problem. The committee therefore commends the action of 
the Commission in adopting this policy as an important part of| its overall 
program. | 
281 It is worth noting that this is actually the only mney action being 
taken by the Commission at this time which holds promise of furnishing 
prompt assistance and encouragement to UHF broadcasting and of promoting 
the preservation of the UHF band. ... | 

... substantial deintermixture in the very near fares will provide 
areas of stable UHF television which can serve as the basis for a UHF hold- 
ing operation until more long-range solutions -- such as the possibility of 


shifting all television to UHF -- can be more fully explored. ‘This is vitally 


important, for otherwise UHF broadcasting may continue its present down- 


ward trend to the point where it ceases to be a significant part of our tele- 


vision system through the failure of more and more UHF operators. It will 


be hard for the Commission to convince the committee of its sincere interest 
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in the possibility of an all-UHF television system if, while considering 


such a project, it provides no relief for UHF stations presently on the air, 
with the distinct probability that many of them might be forced to suspend 
operations. 

It should be made clear that although the committee sympathizes 
with the plight of those who have pioneered in UHF broadcasting and regrets 
the losses they have suffered, its conclusions as set forth in this report 
are not motivated by any desire to go to the economic rescue of these in- 
dividuals. Rather, the committee is concerned with preserving UHF broad- 
casting as it exists today, insofar as that may be possible, so that the UHF 
frequencies will continue to be used and effectively developed to the point 
where they can occupy their proper and essential place in the total tele- 
vision picture. If in the process economic benefit inures to certain UHF 
licensees, that is simply an incidental result of policies which the commit- 
tee feels are vital to the future development of American television. Con- 
versely, if economic injury results to those who have applied for, or re- 
ceived, grants of VHF channels which are deleted in the process of deinter- 
mixing particular markets, that, too, is an unavoidable concomitant of the 
strengthening and preserving of UHF broadcasting for the benefit of the 
public generally. 

The record in the committee's recent hearings, as well as in the 
hearings conducted by the Subcommittee on Communications 2 years ago, 


makes it plain that the chief cause for the present plight of UHF was the 
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policy of intermixing UHF and VHF assignments adopted by the Federal 
Communications Commission in its sixth report and order. chiics logically, 
therefore, the proposal most commonly advanced as the vital first step to- 
- 282 ward the rehabilitation of UHF is to reverse this policy, wherever 
possible, by shifting allocations so that certain communities will have an 
all-VHF television service and others will have an all-UHF, or a predomi- 
nantly UHF, service. This, of course, is deintermixture. 
The committee has been deeply impressed by the near unanimity 
of opinion in support of this policy among those who testified during the 
hearings. . 
It should be noted that deintermixing selected inasiees to make 
them all, or predominantly, UHF not only strengthens UHF broadcasting, 
but as a byproduct it also makes the one or more VHF channels deleted from 
a particular market available for possible assignment in surrounding pre- 
dominantly VHF areas. Thus the VHF channels moved to preserve existing 
UHF operations may well be allocated in other markets to provide them 
with second, third, or fourth VHF stations. Thus deintermixture can im- 
prove the allocations situation in both directions. 
A special problem exists in communities which seve only UHF 
allocations and have an existing UHF station, or an off-the-air UHF station, 


but are located well within the service area of a metropolitan market having 


three or more VHF stations. In such a situation there is, in|the light of 


the testimony before the committee, serious doubt whether such a station 


can survive even without local VHF competition. Therefore, | all that can 
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seemingly be done to permit a local outlet in such an over-shadowed com- 
munity, under existing circumstances, is to provide some form of VHF 
facility. 

The committee will therefore closely watch the Commission's 
progress in achieving deintermixture. It hopes that the proceedings recently 
initiated will be concluded by the Commission with all possible speed, and 


that wherever it is found in the public interest deintermixture will be 


promptly effected. The committee further hopes that the Commission will 


act with like dispatch as to other petitions for deintermixture now pending, 
or hereafter filed, to the end that deintermixture be quickly accomplished 
on the widest possible basis. ... 

One thing is certain -- whether all television can be shifted to 
UHF, or television east of the Mississippi can be so shifted -- no nation- 
wide, competitive system of television can be developed without employing 
the ultra high frequencies. The Commission has recognized ever since 
1945 that 12 VHF channels by themselves are not enough to permit the de- 
velopment of the kind of system we need. It now reiterates that position. 
283 The question, therefore, is not whether the UHF band of frequencies 
is important and must be preserved, but rather how this vital asset, con- 
stituting 75 percent of the spectrum allotted to television, can be rescued 
from its present predicament and developed to the point where it can per- 
form its essential role in an expanding television system. 

We need a system which can provide service to as high a percentage 


of our people as possible, with local service in many more communities than 
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at present, and with multiple services wherever they can be supported. 


Without UHF some of these goals cannot be fully achieved and 


not be attained in any substantial degree at all. 
| 


others can- 


Deintermixture should be effected on as broad a basis as possible 


in order to make clear to the broadcasting industry, to advertisers and ad- 


vertising agencies, and to the public that UHF is not only goin 


to be main- 


tained but expanded to assume its necessary place in our overall television 


system. In so doing, of course, long-awaited encouragement 


will be given 


| 
to many UHF broadcasters who are hanging on, despite severe losses, in 


hope that at long last something will be done for UHF besides talking about it. 


In this connection, the committee is of the opinion that the licensee 


or grantee of any VHF channel which may be deleted in the process of de- 


intermixture should be granted a UHF channel in its stead. N 


o holder of a 


VHF station license should lose his grant without getting a prior right toa 


| 
UHF license in its place. It would appear that this could be done through 


appropriate show-cause proceedings. Similarly, if a VHF channel deleted 


from one community is allocated to another community with a 


station, or a UHF station that has been forced off the air, the 


| 
‘faltering UHF 
| 


‘licensee of 


the latter should be granted the new VHF channel, thus making the market 


all VHF. 
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In this interim report, the committee has: 


(2) Specifically approved the Commission's interim 
program of selective deintermixture, urging that this 
essential preliminary step be pursued as broadly and 
rapidly as possible. 

(3) Advised that it will follow very closely the Com- 


mission's progress toward achievement of both its interim 


and long-range proposals, and that it will call for periodic 


reports as to such progress. ... 
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COMMENTS AND COUNTERPROPOSAL OF 
WABASH VALLEY BROADCASTING CORPORATION 


Wabash Valley Broadcasting Corporation, licensee of television 
station WTHI-TV, Terre Haute, Indiana, submits the following comments 
and counterproposal with respect to the reallocation of eee 2 from 
Springfield, Dlinois. | 

1. Wabash Valley proposes that channel 2 be reallocated from 
Springfield to Salem, Illinois, and to Salem, Missouri. | 

2. Chamnel 2 is presently allocated to Springfield, [linois. Its 
allocation in the Springfield area precludes utilization of the same channel 


in a large area stretching from Indiana through southern Illinois to central 


Missouri. This area is shown in Figure 2 attached to the "Petition for 


Amendment of Notice of Proposed Rule Making" filed by station WICS in 


this proceeding on August 27, 1956. 
354 3. The Commission proposes to reallocate channel 2 to St. 
Louis, Missouri. It is further proposed by several parties to the present 
proceeding to allocate the channel to Terre Haute, Indiana, provided the 
transmitter is so located as to meet minimum mileage separation require- 
ments. In brief, the proviso would require that the Terre Haute channel 2 
transmitter be approximately 15 miles from Terre Haute. 


4. Wabash Valley Broadcasting Corporation urges that channel 


2 be deleted from Springfield, Illinois. Wabash Valley is familiar with the 
. | 


competitive difficulties faced by the UHF stations in central Illinois. These 
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difficulties are caused principally by the dominance of a single VHF service 
in that region. And we are familiar with the adverse effects which would 
result if an additional VHF service were initiated in the central linois 
region. Consequently, it is urged that UHF in the region be preserved by 
every feasible means, particularly by reallocation of channel 2 from Spring- 
field, Illinois. 

5. Channel 2 may be allocated to any part of the large area in 
southern Illinois and central Missouri referred to in paragraph 2 above. 
The area is so extensive that by locating the channel at opposite ends of the 
355 region, two allocations may be made. 

6. Wabash Valley urges that the channel be allocated to Salem, 
Illinois, and Salem, Missouri, for the following reasons. 

7. There is greater need for the channel 2 service in the areas 
surrounding Salem, Illinois, and Salem, Missouri, than in St. Louis and 
Terre Haute. At the present time, St. Louis has three commercial tele- 


vision services, and it is proposed to add a fourth service in the immediate 


future when the comparative hearing involving channel 11 is concluded. In 


addition, the city also receives service from a non-commercial, educational 
television station. Terre Haute, Indiana, has one local service, and it re- 
ceives considerable additional service from the Bloomington, Indiana station 
which maintains a full-time local staff in Terre Haute, and which provides 
local service tb much of the area around Terre Haute. Additionally, the 
station at Champaign, Illinois, provides service to a part of the area north- 


west of Terre Haute, which would also receive service if channel 2 were 
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located in Terre Haute. On the other hand, there are no local television 
services within 70 miles of Salem, Illinois, and no local services within 
90 miles of Salem, Missouri. Both Salem, Dlinois, and Salem, Missouri 
356 are located in important rural areas where there are no VHF 
channel] allocations. Despite this fact, the circulation of vase ise taice 
receivers is notably high, and there are few UHF television receivers in 
respective areas. Accordingly, it may be reasonably concluded that 
neither area will receive a local service unless VHF allocations are made 
to Salem, Illinois, and Salem, Missouri. | 
8. Allocation of channel 2 to Salem, Tlinois, and Salem, 
Missouri, is required by statute in preference to allocation of the channel 
to St. Louis and Terre Haute. It is the Commission's obligation under 
Section 307(b) of the Communications Act of 1934, as amended, to allocate 
channels among the several states and communities so as to provide fair, 
efficient and equitable distribution of service to each of the ies! The 
Commission has consistently applied this statutory requirement so as to 


make a first local service available to an area needing such service in 
| 


preference to the duplication of existing services in other areas. Thus, in 


the priorities of services established in the Sixth Report and Order, the 
first consideration of the Commission was to provide at least one service 
to all areas of the nation. The second consideration was to provide each 


357 community with at least one local television service. At this time, 


it is arguable whether the areas around Salem, Illinois, and Salem, Mis- 


souri, have received their first television service in accordance with first 
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priority. It is a fact that there is substantial television receiver circula- 
tion in such areas, but it is also a fact that viewers in such areas must 
depend on long range transmissions, and such transmissions are frequently 
subject to interference, inadequate picture, and other technical deficiencies. 
The operation of stations on channel 2 at both Salem, Illinois, and Salem, 
Missouri, would do much to improve the quality of television service re- 
ceived by viewers in the respective areas. Furthermore, such areas would 
receive first local television service, in compliance with the second priority 
stated above. 


In view of the foregoing, and in order to provide for the most 


equitable use of channel 2, Wabash Valley Broadcasting Corporation urges 


that the Commission reallocate channel 2 from Springfield to both Salem, 
Illinois, and Salem, Missouri. 
Respectfully submitted, 


WABASH VALLEY BROADCASTING 
CORPORATION 


By Haley, Doty & Wollenberg 
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COMMENTS OF WMAY-TV, INCORPORATED 

WMAY-TV, Incorporated (hereinafter referred to as "WMAY"), 
permittee of Station WMAY-TV, located at Springfield. Illinois, submits 

the following Comments with respect to the various proposals of the Com- 


mission in the above-entitled proceeding to amend the television Table of 


Assignments in Springfield, Llinois. WMAY urges, once again, that 


| 
Channel 2, heretofore assigned to Springfield, continue to be) assigned 
| 
there. However, in the unlikely event that the Commission should, for 
| 


some reason, determine that no VHF television channel should be allocated 
to Springfield, then, andonly in that event, WMAY supports the allocation 
of UHF Channel 36 to that community as proposed by the Commission in a 
Notice of Further Proposed Rule Making issued on October 12, 1956. In 
support thereof it states: 


I. BACKGROUND 


1. OnJune 26, 1956 the Commission adopted a Final Report and 
Order in its general television allocation proceeding (Docket! No. 11532) in 
which it outlined a long-range program designed to improve the television 
allocation structure. The Commission, in that Report, set as its ultimate 

| 

goal the reestablishment of all television in the United States, or of a sub- 
stantial portion thereof, in the UHF, although it was admitted that this 
objective could not be attained without considerable further information, 
and that when such further information was gathered, it might prove not to 
be feasible at all. In any event, the Commission realized that such a move 
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could not be made, if at all, for quite some time, and that, asa result, in- 
terim action was required. The Commission suggested interim relief which 
361 would be based upon a careful consideration of all the "numerous 
factors which bear on the choice of techniques in any individual community 
or area,'"' because of the widely varying circumstances in individual markets. 
2. The original Notice of Proposed Rule Making in this proceed- 
ing was issued in accordance with the principles set forth in the Final Re- 


port and Order in Docket No. 11532. That Notice proposed the reallocation 


of Channel 2 which had been assigned to Springfield, to St. Louis, Missouri, 
1/ 
and the addition of UHF Channel 39 to Springfield, in lieu thereof. Three 


days after this Notice was issued, the Commission released its Final De- 
cision granting WMAY's application for a construction permit for a tele- 
vision station on Channel 2 at Springfield, Dlinois. Subsequently, the Com- 
mission issued further Notices of Proposed Rule Making which proposed the 
addition of UHF| Channel 26 to Springfield, and the possible alternative use 
of UHF Channel 36 instead of UHF Channel 39. On November 6, 1956 the 
Commission issued a Memorandum Opinion and Order in which it held that 
a proposal by Plains Television Corporation to assign VHF Channel 2 to 
Terre Haute, Indiana, as well as to St. Louis, Missouri, could be considered 
as a counter-proposal in this proceeding. 

3. Even assuming the validity of the Commission's general deter- 


minations in Docket No. 11532, they do not require the adoption of the 


1/ This Notice was released on June 26, 1956. 
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proposals to delete Channel 2 from Springfield. Broadly stated, the Com- 
| 


mission has determined in Docket 11532 that some type of interim action is 
required to fortify and strengthen the television allocation structure, and 
that this interim action should consist of the deintermixture of television 
allocations--creating all VHF or all UHF assignments--in sorne communities 
which have, until now, been allocated both types of channels. ‘But this de- 
| 
362 termination does not mean that every community with respect to 
which deintermixture has been proposed is necessarily a desirable one for 
application of announced basic principles. Indeed, the Commission in that 
very Report and Order set forth the criteria by which the desirability of 
deintermixtuxe in any particular community would be judged. od The pur- 
pose of this proceeding is to ascertain whether Springfield is @ community 
in which a VHF channel should be deleted and if so, what the optimum alloca- 
tion of television channels for that community is. 
u. | 
COMMENTS RE REALLOCATION OF CHANNEL 2 


4. Channel 2 in Springfield has been the subject of|a lengthy com- 


| 
parative hearing which was expensive in time, energy and money for all the 
| 


2/ These are: 


1. Whether significant numbers of people would lack service as a 
result of the elimination of the VHF channel. | 
2. Whether one or more UHF stations are operating in the area. 
3. Whether a reasonably high proportion of the sets in use can 
receive UHF signals. 
. Whether the terrain is reasonably favorable for UHF coverage. 
. Whether, taking into account all the local circumstances, the 
elimination of a VHF channel would be consistent with the 
objective of improving the opportunities for effective competi- 
tion among a greater number of stations. | 
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parties concerned. If the Springfield area were presently an area in which 
UHF service is so clearly predominant that, by the deletion of the VHF 
assignment, the Commission could create a so-called "UHF island" in 
which the UHF service could, because of the lack of VHF reception, have 

a healthy development and which would, in turn, result in the strengthening 
of UHF service and UHF equipment production throughout the country, then 
the proposal for'the deletion of the Channel would, at least, have some 
rational basis. But Springfield is not such an area. It is now and will con- 
363 tinue to be--whether the Commission deletes Channel 2 or not-- 

a completely intermixed market. Although it is true that the only station 
presently operating in Springfield is WICS (Channel 20), the community and 
the surrounding area not only regularly receive the programs originating 
from the VHF Channel 3 station at Champaign, Illinois, WCIA-TV, but, 
even more important, actually rely upon that station to an extent equal, if 
not greater, than the reliance upon WICS. The Telepulse Report for June 


6-12, 1956 shows that WCIA was the most listened to station in Springfield 
on Saturday for the 6 hours fram 6:00 P.M. to midnight, and all day Sunday, 


and had an exceedingly high proportion of viewers throughout the rest of the 


week. The importance of the VHF service in Springfield is demonstrated 

by the facts, for example, that on Sunday of that week, from 7-8 P.M., more 
than twice as many television sets were tuned to the Champaign VHF station 
as to the local UHF station, and between 9 and 10 P.M. almost twice as 
many Springfield television viewers were watching the Champaign station as 


were watching the local UHF. More Springfield television viewers were 


97-A 


| 
watching the Champaign VHF station than any other television station on 


Monday through Friday from 8-9 A.M., and from 11:30 A.M.| to 12 noon. 
The Champaign VHF had the highest rating in the City of Springfield on Mon- 
day from 6:15 - 6:30 P.M., from 8-9 P.M. 2 on Tuesday facie 9-10 P.M. 
and from 10:30 - 10:45 P.M., on Wednesday from 6 - 6:15 P..M., on Thurs- 
day from 11 - 11:15 P.M. Indeed, on Wednesday from 9-10 P. M. and on 
Saturday from 9:30-10 P. M. the Champaign VHF andthe local VHF stations were 
broadcasting the same program and yet over two-thirds as many Springfield 
viewers were tuned to the Champaign VHF station, during these periods, 

364 as were tuned to the local UHF. Springfield is thus a community 
which not only cannot now, in any sense, be considered a UHF island, but it 
should be obvious that whether Channel 2 is deleted, the Springfield audience 
will continue to rely heavily upon VHF reception. So long as such a high 


proportion of Springfield viewers now rely on a VHF station, even when that 


station is located in a different community, it is clear that it would be im- 


possible--merely by the deletion of Channel 2 from Springfield--to create a 


healthy atmosphere for the growth and development of the UHF, which could 


have any effect on the nationwide strengthening of that medium. 


Hi. | 


COMMENTS RE ALLOCATION OF NEW 
UHF CHANNELS TO SPRINGFIELD 


3/ During this period over twice as many viewers were watching the Cham- 
paign VHF as were watching the local UHF station. 
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If the Commission, in spite of the fact that Springfield is not now 
and cannot become a UHF island, should decide that Channel 2 should be deleted 
from Springfield, it is clear that Channel 36 must be assigned to Springfield. 
Channel 36 has,| until now, been assigned to St. Louis, Missouri. Operation 
on that channel was conducted by Station KSTM-TV for approximately one 
year commencing October 1953, and Station KTVI has operated on that 
channel since April 1955. Consequently those receivers equipped to receive 
UHF located between St. Louis and Springfield within range of KTVI, are 
equipped, without any change whatsoever, to receive signals broadcast on 
Channel 36. To the extent that such receivers may have utilized strip rather 
than all channel converters, they would not be able, without further change, 
to receive signals broadcast on any other UHF channels. 

6. The engineering statement, attached hereto, demonstrates 
that a television station operating on Channel 36 at Springfield would serve 
a large area which has heretofore been served by the stations operating on 
Channel 36 in St. Louis. Since the basic purpose of deintermixture at 
Springfield would be to create a healthy climate for the development and 
growth of the UHF, it is essential that the Commission make every possible 
effort to ease the introduction of a new UHF service. One such step, 
and an important one, would be to assign a UHF channel which can be re- 
ceived by many viewers in the area without the necessity of costly conversion 
of their existing television receivers. It has been recognized that one of 


the principal obstacles which has confronted the healthy development of UHF 


in many areas has been the necessity for such conversions. 
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7. The attached engineering statement demonstrates conclusively 
that Channel 36 may be assigned to Springfield in complete conformity with 
all Commission requirements. In the event that Channel 2 were made unavail- 


able in Springfield, WMAY would seek to establish a station on Channel 36. 


| 
It will be noted that the area in which a Channel 36 transmitter site could be 


located is one which would provide an excellent signal for the city of Spring- 
7 


field, and that operation from that site would render Grade B service toa 


large area surrounding Springfield. The assignment of Channel 36 to Spring- 
field is not only feasible, but is necessary in the public interest, if Channel 2 
is to be deleted and moved to St. Louis. 


Respectfully submitted 


WMAY-TV, INCORPORATED 
| 
By } 

Marcus Cohn 


By 
Paul Dobin 


Stanley S. Neustadt 
Cohn & Marks! 
317 Cafritz Building 
Washington 6, |D. C. 


| 
Its Attorneys 


December 3, 1956 
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COMMENTS IN PARTIAL OPPOSITION 
TO PROPOSED RULE MAKING 
AND COUNTER PROPOSAL 


379 Comes now V. W. LILLARD d/b as Cape Girardeau Television 


Company (hereinafter referred to as Cape Girardeau) in opposition to the 


above entitled Proposed Rule Making insofar as it is proposed to assign 
Channel 2 for use in St. Louis, Missouri, and in support of assigning Channel 
2 to Cape Girardeau, Missouri, and states as follows: 
* * * 

381 8. Assignment of Channel 2 to St. Louis, as proposed in this 
docket will, as shown by the attached engineering statement, preclude its 
use in Cape Girardeau. 

9. St. Louis presently has four V.H.F. channels assigned to it, 
one of which is educational. With four V. H. F. channels available for use 
in St. Louis, and all in use or applied for, there would appear to be every 
expectation of extensive competition for audience among all four and effective 
competition for programs and advertisers by the three commercial stations. 
Even if that addition of a fifth V.H.F. channel would make the St. Louis situa- 
tion more competitive, it cannot be denied that the channels presently 
assigned to St. Louis provide the elements necessary for an effective competi- 
382 tive market. The Cape Girardeau market, on the other hand, if not 
changed by the addition of Channel 2, will continue to have no protection against 


the possible evils of a completely monopolistic situation. 
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10. As the Commission recognized in its "Sixth Report" providing 
a second station in each community should receive priority to providing 
| 
additional stations to communities having two or more. Provision of U.H.F. 


channels in an established and exclusive V.H.F. market will certainly not, 
| 


at this time, stimulate competition. This is demonstrated in Cape Girardeau 


by the lack of application for the U.H. F. channels which have been available 
| 


for approximately five years. 


* * * 


384 16 The Commission by "Notice of Further Proposed Rule 
Making" released October 12, 1956, invited comments upon the question of 


| 
whether Channel 36 should be assigned to Springfield from St.'! Louis rather 
| 


than assign Channel 39 to Springfield. As pointed out above, | Cape Girardeau 
| 

is interested in this matter only insofar as the deletion of Channel 36 in 

St. Louis might be advanced as a reason for assigning Channel 2 to St. Louis. 
| 


For that reason Cape Girardeau feels that it should comment on this subject. 
| 
* * * 
| 

"Channel 36 has been in operation at St. Louis for some 
time. Asa result there are many receivers in the hands 
of the public in the area between St. Louis and Springfield 


which are capable of receiving this channel." 


This would appear to be the perfect reason for not moving Channel 36, 
particularly when Channel 39 can be used in Springfield without moving it 

from any place. As set out in the attached engineering statement, Springfield, 
Zlinois is 88 miles distant from the present KTVI site in St. |Louis. Based 


upon its present operation the KTVI service area has a radium of approx- 
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imately 37 miles. Ifa station were constructed in Springfield, Illinois to 
use Channel 36 with power of 1, 000 kw and an antenna height of 1, 000 feet it 
would have a service area with a radium of approximately 46 miles. Thus 
the area which now receives service from Channel 36 in St. Louis would not 
even be reached/by a station using that channel in Springfield, Dlinois. 
Accordingly, the shift of Channel 36 to Springfield would do nothing toward 
protecting the investment of the public in U.H.F. receiving equipment pur~- 
chased to receive Station KTVI (Channel 36) in St. Louis. The only way 
that investment can be protected fully is by leaving Channel 36 where it is. 

19. Finally on this subject, even if Channel 36 were moved out 
of St. Louis there would still be two unassigned U.H.F. channels in St. 
Louis, Channels 30 and 42/ with an application pending only for Channel 30. 

CONCLUSION 

The assignment of Channel 2 to Cape Girardeau rather than St. 
Louis will correct the present monopolistic situation in Cape Girardeau. 
Providing a second station in a community with only one station will certain- 
ly do much more toward effecting competition between stations than will 
386 adding a fifth V.H.F. channel to St. Louis or any other city which 
already has four V.H.F. channels. Use of Cape Girardeau will provide a 


first, second, third and fourth service to greater populations and areas than 


it will in St. Louis where it would for all practical purposes merely dupli- 


cate service already available from four other V.H.F. assignments. 
Channel 2 can be assigned to Cape Girardeau without preventing its use at any 


place where it is now assigned, whereas its assignment to St. Louis would 
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prevent its use in Springfield where it is now assigned. pores of 
Channel 2 to Cape Girardeau will not prevent its assignment to Terre Haute 
if the Commission should desire to move it from Springfield to Terre Haute. 
In fact, Terre Haute is further distant from Cape Girardeau nas in St. 
Louis. Finally, moving Channel 36 from St. Louis to Springfield is no 


reason for assigning Channel 2 to St. Louis and in fact would tend to defeat 


| 
the purpose which the Commission desires to protect, the investment of the 


public in the St. Louis area in U.F.H. receiving equipment. 
WHEREFORE, it is respectfully requested that Channel 2 be not 

assigned to St. Louis and instead that Channel 2 be assigned to Cape Girardeau, 

Missouri. | 


Respectfully submitted. 


Vv. W. LILLARD 
d/s as Cape Girardeau Television Co. 


| 
By his attorney 


/s/ Richard C. O'Hare 
Richard C. O'Hare | 
1016 Investment Building 


Washington 5, D. C. 


FILED: December 3, 1956 


406 It should be noted that the proposed deletions of UHF assignments 
are not essential in order to accomplish any of the changes proposed in 

VHF assignments. The deletions are apparently proposed in the hope of 
attaining a preferred position if the VHF channel should be added. There is 
no necessity to delete these authorized assignments and it is inconceivable 
that the Commission would unnecessarily remove the assignment of an opera- 
ting facility. In considering other services available in these communities, 
there is no reason not to consider the local UHF service. 


COMMENT ON THE PROPOSED DELETION OF CHANNEL 
36 FROM ST. LOUIS, MISSOURI 


29 28S OS EE 
It has been proposed to remove Channel 36 from St. Louis, 
Missouri, and add it at Springfield, Ilinois. The reason for this proposed 


change was stated to be the fact that UHF receivers capable of receiving 


Channel 36 would be available in the Springfield area because of a previous 


operation of Channel 36 at St. Louis. This claim is specious. Calculations 
have been made which show that the present site of the Channel 36 facility 

at St. Louis is 88 miles from Springfield. Further calculations indicate 

that the Channel 36 facility at St. Louis, if operating with its authorized power 
of 417 kilowatts at its authorized height of 590 feet, would not provide a Grade 
B service for a radius greater than 37 miles. If the facility were removed 

to Springfield and operated there with 1000 kilowatts effective power at a 
height of 1000 feet, it would not provide a Grade B service for a radius greater 


than 46 miles. Such a facility would be unable to provide service to the area 
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where there may be UHF receivers because of service from St. Louis and 


there would be no receivers peculiarly capable of receiving Channel 36 in the 


Springfield area. There would be no advantage, therefore, to assigning 


Channel 36 to Springfield over another comparable UHF channel. 
i 


/s/ Thomas A. Wri 
Thomas A. Wri 


/s/ We 
Notary Public in and for Dallas 
County, Texas 
(SEAL) 


Subscribed and sworn to before me 
this 30th day af November, 1956. 


My commission expires June 1, 1957. 
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COMMENTS OF SANGAMON VALLEY TELEVISION CORPORATION 


S OF BAN eS 


425 Comes now Sangamon Valley Television Corporation, by its 
attorneys, and submits its comments in opposition to the above -entitled 
proposed rule making. 

1. Channels 2 and 20 are allocated to Springfield, Ilinois for 
commercial use. Channel 66, reserved for educationaluse, is alsoallocated 
to this city. Plains Television Corporation now operates station WICS on 


Channel 20. Respondent and WMAY-TV Incorporated have participated in a 


comparative hearing for a Channel 2 authorization. The Examiner rendered 


an initial decision granting a permit to Respondent. Thereafter, the 
Commission reversed the Examiner and granted the WMAY-TV application. 
However, in making that Channel 2 grant the Commission imposed a con- 
dition which prevents construction pending the outcome of this proceeding. 
Respondent has filed a petition for rehearing directed against the Com- 
mission's decision in the Channel 2 comparative proceeding; and that peti- 
tion for rehearing has net been acted upon by the Commission. 

2. In the instant proceeding the Commission is now considering 
the deletion of its Channel 2 Springfield allocation and the allocation of one 
or more additional UHF frequencies to the city. The Commission is also 
considering the assignment of Channel 2 to St. Louis, Missouri. Included 
_ herein is the proposal to shift St. Louis Channel 36, now utilized there by 


Station KTVI, to Springfield. In substance, the Commission is now proposing 
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to delete the only VHF allocation to Springfield, the capital of ae diate of . 
Illinsis, and to assign that frequency to St. Louis, Missouri, thus allocating 
426 five VHF frequencies to that city (four commercial and one educational). 
3. The basic matter involved here and facts, solos and 
arguments relating thereto are before the Commission in previously filed 
documents requesting the institution of rule making proceedings and other 


relief, and in previously filed oppositions to such requests. These docu- 


ments are by reference made a part hereof. Respondent's position with 


respect to this subject is fully set forth in its previously filed pleadings and 
| 


will not be repeated in detail here. (See particularly Respondent's 
“Opposition to Petition for Rule Making" filed April 25, 1955). Respondent 
submits that the facts and matters therein set forth are equally applicable 

| 


to the instant proceeding. | 


4, In summary, Respondent asserts that: 


a. The use of Channel 2 in Springfield is a fair, efficient 


and equitable utilization of that valuable facility, and there|is a demand for 
| 
| 


that frequency there. 


b. Chance, piecemealor spot deintermixture suchas here 
proposed is no answer to the UHF-VHF controversy which has arisen under 
the existing nation-wide television allocation plan. The proposal here 
would insulate existing television stations fram effective competition and 
would deprive the Springfield area of a television service for which there 
is a real need. Moreover, the proposal here raises real pia important 


| 
questions as to procedural and substantive rights of parties before 
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the Commission. [See FCC v. Sanders Brothers Radio Station, 309 U.S. 


470 (1940); Peoples Broadcasting Co. v. U.S., 209 F.2d 286 (1953); and 


Zenith Radio Corp. v- FCC, 211 F. 2d 629 (1954).] On this subject, the Com- 


mission's attention is invited to the fact that whether the Commission prefers 
it or not, its proposal involves a conglomerate of legislative and judicial 
problems unavoidably interwoven with each other. By deleting Channel 2 
from Springfield and substituting one or more UHF channels there, 
judicial questions as to the rights of parties to seek and secure the substituted 
channels immediately arise; by assigning Channel 2 to St. Louis (whether 
427 connected with the deletion of Channel 36 or not), judicial ques- 
tions of great severity arise as to the rights of parties, including applicants 
for Channel 2 in Springfield, to seek and secure that assignment. Cer- 
tainly, the Commission does not contemplate that by virtue of this ''Rule 
Making" it may lawfully present the owners of KTV] an authorization for 
operation in St. Louis on VHF Channel 2 in complete derogation of public in- 
terest requirements and the established rights of parties in interest. 

5. Accordingly, Respondent submits that the allocation of Channel 
2 to Springfield, Dlinois is a fair, efficient and equitable assignment of 
that channel and the public interest and Sections 303(g) and 307(b) of the 
Communications Act of 1934, as amended, require that its assignment there 


not be disturbed. 
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WHEREFORE, the premises considered, it is respectfully prayed 


that the above -entitled proceeding be dismissed. 


Respectfully submitted, 


SANGAMON VALLEY TELEVISION 
CORPORATION | 


yo eee ere ee 


Hogan & Hartson 
810 Colorado Building 
Washington 5, D. C. 


Its Attorneys 


December 3, 1956 
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COMMENTS OF AMERICAN BROADCASTING COMPANY 
444 On June 26, 1956, the Commission adopted a Report and Order 
in its general television allocation proceeding in Docket No. 11532, out- 
lining a long range program designed to improve the television allocation 
structure and at the same time specifying the bases on which it would con- 
sider channel changes in the interim with the view of improving the im- 
mediate television situation in individual communities. — As a part of this 
interim program of channel reassignments and in accordance with the 
general objectives outlined in the June 26, 1956 Report and Order, the Com- 
mission proposed to move Channel 2 from Springfield, Illinois to St. Louis, 


Missouri and add to Springfield UHF Channel 36 or Channel 39, so that 


Springfield may remain a predominantly UHF area. (Commissioners 


Doerfer and Mack dissenting. ) 

ABC comments as follows in support of the proposed changes and 
also suggests certain counterproposals as hereinafter set forth. 
445 1. As the third network striving to reach equality with CBS and 
NBC, ABC has been a principal victim of the unnatural and unnecessary 
shortage of television outlets. With many of the principal markets of the 
country limited to two stations or fewer, ABC has been unable to obtain a 
national audience for all its programs and the public has been deprived of the 


freedom of choice of at least three program services. 


| 
4 
II 
i 
ie 
' 
| 
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2. Because of its experience in radio, where it has been handi- 
capped by a shortage of Class I facilities, ABC recognized from the beginning 
that in order to provide the public service of which television is capable 
there must be multiple outlets of equivalent facilities throughout the country 
and particularly in the larger cities. ABC has participated in each televi- 
sion allocation proceeding and has sought an allocation iramevork which 
would permit a truly competitive system. It looked forward to the lifting 
of the freeze and the opening up of the UHF band, hoping that the availability 
of additional channels in this band would enable it to attain equality of access 
to television outlets. But first the backlog of competitive applications 
bogged the Commission processes and prolonged the scarcity of outlets 
in major markets; and now the failure of UHF in intermixed markets threatens 
to make the scarcity permanent. | 

3. Since before the Potter Hearings of the Senate Interstate and- 
446 Foreign Commerce Committee, ABC has studied ses and means 
of eliminating the economy of scarcity imposed by present er scatiens and 
it has carefully considered the several formal and informal proposals that 
have been made to the Commission for revision of television allocations. 

As a result of this study, it has arrived at certain ov inciplon which it be- 
lieves should goven all allocation revisions and it also has eee specific 
proposals for changes in allocation standards and in the Table of Assignments. 


4. ABC believes that the allocation plan should be| revised to 


accomplish two things: 
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Preserve the potentiality for future growth which only 
the UHF provides by making it possible for UHF stations 
to survive in as many areas as is reasonably possible; and 


Make! immediate provision for a minimum of three 
television stations of competitive facilities, and, where 


possible, more, in each of the major markets of the country. 


5. On July 26, 1956, supplemented on November 28, 1956, ABC 


filed a petition for reconsideration in Docket No. 11532, incorporated herein 


by reference, in which it proposed a revised allocation plan, designed to 
accomplish the above objectives. The plan would insure at least three 
competitive services in 193 of the top 200 markets. Sixty-seven of these 
markets would have four or more competitive VHF services, and 52 would 
be all-UHF. 

447 6. In the Springfield, Dlinois market, the ABC plan, like the 
proposal in the instant proceeding, would maintain the Springfield-Decatur 
area as a predominatly UHF area by deleting Channel 2 and moving it to 
St. Louis, Missouri, where it can be used to provide a fourth competitive 
VHF service in that market. In addition, the move of Channel 2 from 
Springfield to St. Louis would also permit the allocation of that channel to 
Terre Haute, where it could be used to provide a second service in that 
market. 

7. Because of widely varying circumstances, as the Commission 
points out in paragraph 31 of its June 26, 1956 Report and Order in Docket 
No. 11532, it has not been possible to develop rigid criteria in determining 
whether a VHF assignment should be replaced by a UHF. The Commission 


has stated, however, that in markets with one or more commercial VHF 
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assignments the merits of proposals to eliminate a VHF commercial assign- 
ment would depend to a large extent on such factors as: whether significant 
numbers of people would lack service as a result of the elimination of the 
VHF channel; whether one or more UHF stations are operating in the area; 
whether a reasonably high proportion of the sets in use can re¢eive UHF 
signals; whether the terrain is reasonably favorahle for UHF a aeeiees and 
whether, taking into account all the local circumstances, the J Ascstion of a 
VHF channel would be consistent with the objective of improving the 
opportunities for effective competition among a greater number of stations. 
448 8. The Commission also states in paragraph 31 of its June 26 
Report and Order that the desirability of assigning a first VHF channel or 

of adding an additional VHF channel would depend primarily upon: whether 
it is possible to locate the new transmitter so as to meet zion trans- 
mitter spacings; whether, in the cases where it is necessary to move the 


channel from another city, there is greater need for the channel in the area 


to which it is proposed to be assigned; and whether the addition of a new 
| 


VHF assignment would be consistent with the objective of improving the 
opportunities for effective competition among a greater number of stations. 

9. In specifying the above criteria, the Simin is seeking to 
elicit information which will enable it to determine whether the allocation re- 
visions here under consideration would result in a lack of service to some per~ 
sons and, if so, whether the overall public interest would nevertheless be 
better served by improving the opportunities for competitive services, 


| 
particularly in the larger markets. In its June 26 Report and Order, the 
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Commission correctly recognized that the principal problem facing the 
television broadcasting industry today, is the shortage of competitive facili- 


ties in many markets of the country and the disparity in competitive positions 


between UHF and VHF'stations. As pointed out in comments filed by CBS 


in Docket No. 11532, even under a conservative estimate of the current 

449 economic potential, the 100 leading television markets, as de- 

fined by CBS, can support about 398 competitive television stations, but there 
are only about 263 competitive channels assigned to these markets. Thus, 

the public is now being deprived of the service of over 130 competitive televi- 
sion stations, for which there is now unquestionably adequate economic support. 

10. Though many aspects of the television industry suffer from 
the artificial limits on the number of stations, the effect upon television net- 
work competition is, today, most apparent and, in view of the importance 
of national networks, a matter of special concern to the public and the Com- 
mission. 

ll. In its 1941 study of network broadcasting the Commission con- 
cluded that radio network broadcasting "plays a essential part in the develop- 
ment of the broadcast! industry, "' that "the network method of program dis- 
tribution is in the public interest," and that "network broadcasting is an in- 
tegral and neceasary part of radio". (Report on Chain Broadcasting, (1941) 
Docket No. 5060, pp. 4, 88). The developments of the past 15 years have 
proved that the Commission was correct in its 1941 conclusion that networks 


are necessary to radio broadcasting. 
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12. In television, networks are even more important. The 
Commission has recognized that "the public interest requires the fullest pos- 
sible availability of programs of all television networks" and that it is "the 
Commission's duty to see that the benefits of network television broadcasting 


450 are realized". (Notice of Proposed Rule Making, ‘Docket 9807, 
FCC Release dated October 5, 1950.) 


13. The Commission has also emphasized that the public inter- 


est requires that there be competition among networks. In fact, the ABC 
networks had their origin in the Commission's concern that there be effec- 
tive network competition. | 
14. The Commission's continning concern with telgeisinn net- 
work competition was shown in its Notice of Proposed Rule Making, released 
in October 1950, requesting comments on the necessity and advisability of 
a temporary rule limiting the number of hours which a television broadcast 
station might take from only one network, or of an affirmative rule specify- 
ing a minimum number of hours to be taken from each network. In releas- 
ing this notice the Commission indicated that it was dintacbel byan Gee 
balanced competitive situation among the television networks then obtaining, 
particularly in commnmities with only one station in operation and-to a lesser 
degree in two and three station markets. (Docket 9807). | 
15. In February 1953, in approving the sien sane Paramount 
Theatres merger, the Commission stated: “We have long recognized that 
network broadcasting is an integral and necessary part of radio, and we have 
more recently extended this recognition of the benefits af network broadcasting 
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451 to the field of television. We have also recognized that the public 
interest is served by competition among the networks, both radio and 
television." 8 RR 541, 624. 

16. Since the commencement of television network operations, 
ABC has looked forward to the day when it would have an equal opportunity 
to have its programs broadcast. Throughout the period of the 1948-1952 
freeze it suffered severely in one and two station markets. The Commission 
expressly recognized this problem in the 1950 rule making proposal referred 
to above but thus far it has not been corrected. As the network with the 
most to gain from the lifting of the freeze and the opening up of the UHF 
band to commercial use, ABC looked forward in 1952 to competing on equal 
terms with the other networks. By the time of the Potter Hearings in the 
spring of 1954, however, it was apparent that unless corrective steps were 
taken intermixture would destroy UHF. Instead of room to grow and 
prosper in an economy of free competition, the economy of artificial 
scarcity has been perpetuated. As it now stands, the results of the televi- 
gion allocation plan are in conflict with the fundamental principles of free 


enterprise on which the broadcasting industry is established, as those prin- 


ciples are set forth in the Communications Act and in the decisions of the 


452 Supreme Court of the United States, lower Federal Courts, and of 
the Commission. 

17. When it is remembered that under the present allocation plan 
32 of the first 100 markets can never have more than two VHF stations and 


that only in the 33 markets with three or more VHF channels can ABC be 
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reasonably assured of access to comparable facilities, the impossibility of 

becoming truly competitive with CBS and NBC is apparent. Indeed, even if 
ABC should succeed in dislodging either CBS or NBC from its present posi- 
tion, this would only have the effect of forcing that network into the inferior 


position which ABC now occupies. The mmber of television stations per- 


mitted by existing allocations can accommodate at best two fully competitive 
| 


networks, plus a third which must inevitably occupy a subordinate position. 
18. The economy of scarcity injures the entire industry and the 
public. Large segments of the population are being denied axc programs, 
whose quality and popularity are shown by the audiences they command in 
those areas where there are sufficient stations to permit their being broad- 
cast. Moreover, good programs must have national audiences to justify their 
expense. ABC's inability to obtain a fully national audience ae its ability 
453 to produce programs and to retain the outstanding programs which 
it has already developed. The ABC affiliated stations suffer in their turn 
since ABC is prevented from offering them a program serie whi is fully 
comparable to that of NBC and CBS. 
19. ABC does not propose to duplicate in these comments detailed 
data being submitted by other parties to this proceeding on whether significant 
mumbers of people would lack service as a result of the elimination of a VHF 
channel or whether terrain in a particular area is reasonably favorable for 
UHF coverage. In the Sixth Report it was concluded that there was no 
technical reason why television service in the UHF could not eventually be 


folly satisfactory and substantially comparable or even superior to VHF in 
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both quality and extent of coverage. Notwithstanding the failure of inter- 
mixture, there is no conclusive evidence today that these conclusions were i 
correct. 

20. Experience in UHF-only areas demonstrates that UHF tele- 
vision is acceptable to the public. From a purely technical point of view 
UHF, in the present state of development, suffers from two major dis- 
advantages. It has somewhat less desirable propagation characteristics 
and UHF receiving equipments costs more and does not perform as well as 


VHF equipment. 


454 21. Except in a few areas of unusually rugged terrain increased 


power can compensate toa large extent for UHF coverage deficiencies. 
Other techniques, including the use of satellite or translator stations if 
needed, provide adequate assurance that the deletion or move of VHF 
channels need not result in the deprivation of service. 

22. Receiving equipment can and will be improved and its cost 
reduced. It is easy to forget today that VHF once faced a similar problem. 
A few years ago a 16 inch set, then considered the maximum practical size 
for home use, cost'far more that today's 21 inch model. Frequencies 
much higher than the UHF television band are in regular use. The task of 
engineering and mass producing color receivers at reasonable costs is a 
far more formidable one, yet no one doubts that it will be accomplished. 
Provided we maintain a continuing market to supply the incentive, the dif- 
ference in performance and cost between VHF-only and VHF-UHF receivers 


will soon be reduced to negligible proportions. 
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23. The picture is not all one-sided. By virtue of its position 
in the spectrum, UHF is somewhat less susceptible than VHF to man-made 
and other noise and to interference caused by tropospheric propagation. The 
various protective measures incorporated in the UHF allocation plan also 
insure a minimum of interference between stations. In these respects UHF 
is noticeably superior to VHF. | 
455 24. In its November 28, 1956 supplement to its July 26 petition 
ABC submitted a chamel-by-chamnel analysis of the changes in VHF alloca- 
tons recommended in the July 26 petition. That analysis was prepared 
giving due consideration to directional antennas and/or certain offset carrier 
control techniques recently developed, for use in instances where VHF 


channel allocations are proposed at reduced mileage separations. As shown 


| 
therein (pp. 5 and 7), the move of Channel 2 from Springfield to St. Louis can 


be accomplished in full accord with existing mileage separation requirements 
and without the use of directional antennas or precision siveek: As further 
shown therein, the move of Channel 2 to St. Louis will also permit its assign- 
ment to Terre Haute, Indiana, to provide a second service in that market, 
which now has one operating VHF station and no UHF stations. 
25. Consideration of the other criteria specified by the Cammission 
also supports the allocation revisions herein proposed. At [oes there 
axe UHF stations in operation in Springfield (WICS, Channel 20), and Decatur 
(WIVP, Chamel 17), Ilincis. ABC research statistics show that the con- 
version to UHF in Springfield and Decatur exceeds 90%. In contrast, in St. 
Louis, which has two VHF stations (KWK-TV, Channel 4 and KSD-TV, 
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Channel 5) and one UHF station (KTVI, Channel 36), in operation, the con- 


version to UHF is approximately 40%, notwithstanding that UHF station 


456 KTVI-TV has been in operation more than three years and, for a 
time, two other UHF stations also operated in the St. Louis area. 

26. At present, ABC is able to clear all its ordered programs 
on UHF station WTVP, Decatur, linois, with which it is affiliated. In 
contrast, of 34 programs ordered for St. Louis, only nine have been cleared 
as ordered and seven of the nine are carried by UHF station KTVI-TV. 
The ABC network clearance reports for Decatur and St. Louis are attached. 

27. ABC's clearance problem in St. Louis probably will be 
aclved with the advent of operation on Channel 11, now in hearing, but in 
a market of this size (St. Louis is the 11th market), there should be provi- 
sion for at least four competitive channels. Further, the retention of 
Channel 2 in Springfield would be a severe set-back to the development and 
growth of UHF in that important UHF area. 

CONCLUSION 

The allocation revisions under consideration in this proceeding, 
will, as has been shown, improve the opportunities for effective competition 
among a greater number of stations. In view of the demonstrated and com- 
pelling need for additional competitive channels in the markets here involved, 
it is respectfully submitted that the public interest would be served by 


moving Channel 2 from Springfield, Illinois to St. Louis and replacing it in 
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Springfield with UHF Channel 36, now in use in St. Louis. 


Respectfully submitted, 


AMERICAN BROADCASTING COMPANY 


By J/s/ James A. Stabile 
James A. Stabile 
7 West 66th Street 
New York 23, New York 


s/ James A. 
James A. McKenna, 
McKenna & Wilkinson 
1735 DeSales Street, N. | 


Washington 6, D. C. 
Its Attorneys 


December 3, 1956 
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CLEARANCE REZORT 


Station: _KSpD TV, KWK IV, ETVI TV (UHF) 


2ROGRAM 


acventure 


’ ‘ , } 


Bold Journey wee 
Ola Journey =00 FP rv 

ary RIVE TV 

200 PE KWK IV 
John Daly & the Hews 
Disneyland 

‘DuPont Theater 

Famous Film Festival 


[__no | 


Mickey Mouse Club 
Navy Lo eae eee 
Omnibus I 


: Thurs,10:30 = 11 


Press Conference. 


Voice of Firestone 
aE Satibion See 


welk Top Tunes & New Tale 
| 


CLEARANCE REFORT 


Station: Wrvp 
City: Decatur, Til, 


PROGRAM ORDERED AS ORDERED | OTHER 


Adventures of Jim 
Adventures of Ozzie & Herriet 


adventures of Rin Tin Tin’ 
afternoon F Filn Fe: Festival 


John Daly & & the ‘News| 
Disneyland — 

DuFont Theater 
Famous Film Festival 


Kukla, Fran & Ollio 
Lore r. 


Rangers 
Has querade Party aed 


Heateal Horizons 
iow ts Mouse Club ; 


ort ‘Amatew Hour 
Ozark jubilee __ 
Press | ‘Conference 


Volce of Fizertone 
Welk Satintey 


ii bial 


Hier 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Table of Assignments, 
Television Broadcast Stations 


) 
) 
Amendment of Section 3.606, ) 11747 
) 
) 
(Springfield, Il. - St. Louis, Mo.) ) 


COMMENTS OF 
| PRAIRIE TELEVISION COMPANY 
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Washington 6, D. C. 
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Heading Omitted 


COMMENTS OF 
PRAJRIE TELEVISION COMPANY 


462 Prairie Television Company, licensee of television station 


WTVP, Decatur, Illinois, files the following comments in su 


port of the 


Commission's proposal to reallocate channel 2 from Springfield, Illinois, 


to another region outside Central Ilinois. 
L 


THE PROPOSAL 


The Commission proposes to reallocate channel 2 from Springfield, 


Dllinois, to St. Louis, Missouri, and to allocate channel 26 and either 


channel 36 or channel 39 to Springfield, Dlinois. If channel 46 were allocated 


| 
to Springfield, Dlinois, the same channel would be deleted from St. Louis, 


Missouri. | 


Prairie Television Company supports the reallocation of channel 


2 so that television channels in Central Dlinois will be “deintermixed. * 


IL 


COMMENTS ON 
SPECIFIC ISSUES 


463 The Commission specified on June 26, 1956, the following issues 


to which parties urging the reallocation of a VHF channel should address their 


comments: 


l. Whether significant numbers of people would lack service 


as a result of the elimination of the VHF channel. 
| 


2. Whether one or more UHF stations are operating in the area. 
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Whether a reasonably high proportion of the sets in use 
can receive UHF signals. 


Whether the terrain is reasonably favorable for UHF 
coverage. 


Whether, taking into account all the local circumstances, 

the elimination of a VHF channel would be consistent with 

the objective of improving the opportunities for effective 

competition among a greater number of stations. 
Prairie's comments on each matter are as follows: 


A. Possible Loss of Service Because of Reallocation of 
Channel 2 to St. Louis 


There is no chance that any area will lose its only television serv- 
ice if channel 2 is removed from Springfield, Dlinois. This conclusion is 
based on analysis of the predictions of Grade B contours of the stations in- 
volved, set circulation figures, and other factors described below. 

464 1. Coverage Contours 
The coverage contours of the proposed Springifeld, Illinois, 


channel 2 station, and of other stations serving the area are shown in the 


engineering statement filed April 25, 1955 by Sangamon Valley Television 


Corporation in opposition to the original petition for reallocation of channel 
2 from Springfield. It is shown therein that the only area which would be 
outside the predicted Grade B contour of all stations except the Springfield 
channel 2 station lies southeast of Springfield in Fayette and Effingham 
Counties. All other areas receive other Grade B services. 

2. TV Receiver Circulation 

As to the counties which, according to predicted Grade B coverage 


study, would receive no Grade B service if channel 2 were removed from 
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Springfield, there is now a widespread circulation of television receivers. 


This indicates that television services are now received in the area - regard- 


| 
less of the existence or non-existence of a channel 2 operation at Springfield. 


The March 1956 Advertising Research Foundation survey based 
on the U. S. Census and Nielsen Research figures show that both Effingham 
and Fayette Counties, Illinois, have 65% television set saturation among 


households. The respective figures are: | 


| 
Effingham County 4,210 sets 65% of 6, 500 households 
Fayette County 4,600 sets 65% of 7,100 households 


3. Data From Television Set Dealers | 
The following are results of a survey made by WIVP among televi- 
sion set dealers in Central Illinois. 
465 OPINIONS OF TV DEALERS & SERVICEMEN 
| Some replies to Questions received from television dealers and 
servicemen within our area reflecting the general thinking of| the large number 
of television viewers whom they serve. The questions asked by us of these 
dealers and servicemen were as follows: 
1. Distance Viewing. You are looking at more UHF stations now 
| 
than you have in previous years. What stations, and at what distances. Do 
you now see more, less, or the same distance VHF signals ie in previous 
years. | 


2. Noise. Compare the noise problem on UHF and VHF with 


regard to static, ignition noise, diathermy and power lines. Are there 


locations where, due to noise conditions, UHF is the only useable signal? 
| . 
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3. Interference. With the increased number of VHF stations on 
the co-channel interference can be a problem. Do you notice any? If so, 
how much and on what channel. Do you ever see it on UHF? 

4. Audience. We are aware of an ever increasing number of 
WTVP viewers. Our percentage of the available TV audience is increasing. 
Give us your opinion why? 


LAPPIN RADIO CO. -- URBANA 


Receive Champaign 3 good. Receive Danville 24, distant. State 


police interfere on Channel 17. No noise oneither Uor V. ABC has im- 
proved their programs --People getting more selective. 
KILER'S ING. ---CHAMPAIGN | 

Now viewing-Decatur 17 (also Champaign 3). Now viewing Danville 
24. Now viewing - Bloomington 15, limitedly. No noise problem. No 
appreciable interference on UHF. Honestly don't know why it should be 
growing (your audience) with continual mediocre programming. 
CABLE PIANO CO. --CHAMPAIGN 

Viewing limited to Decatur 17 in Western part of Champaign. 
Viewing limited to Danville 24 in Eastern part of Urbana. Viewing limited 
to Champaign 3. UHF more immune to noise. Have co-channel interference 
on Channel 5. 
THOMAS RADIO SUPPLY -- URBANA 
466 Viewing (of Channel 17) - good within 50 miles, fair to 55 miles. 
No noise or interference problems oneither. "Such programs as Lawrence 


Welk". 


F. D. KECK - CHAMPAIGN 


Same distance UHF received as in prior years. No local noise 


problems. Channel 12 blankets all channels thru 8. "You're trying. 


You would be amazed at the following you had on bowling in this area last 


winter-in fact all sports programs" | 
A. W. SIKKING CO. -SPRINGFIELD | 


| 
Springfield Channel 20-excellent. Decatur Channe] 17 the same. 
| 
Peoria, spotty. Noise: Much better picture and sound received on UHF 


than V. Interference: Much co-channel interference on Channels 3, 4 & 


| 
5. “Audience. It appears that in the past few months more families are 


watching UHF than VHF. We believe it to be not only caused by a better 


viewing picture but also better programs obtained by your station as well 
as WICS. We are of the opinion that the Lawrence Welk program now shown 
on your station has materially increased local listening audience." 
CONDRAY RADIO SERVICE COMPANY - SPRINGFIELD 
People are watching more UHF stations as oie improve, 
particularly Decatur, Channel 17. Springfield, Channel 20 and Peoria, 
Channel 19 and Channel 43 get a fair share of audience. Noise conditions 
in all cases is better on UHF than VHF. Would say that due to noise, UHF 
is the only useable signal here. Channels 3, 4 and 5 have | inter- 
ference. "I think the reason for the increased mmmber of your viewers is 
because you are carrying more and better programs from the ABC network. 


I think the ABC network is moving toward the front.” | 


A DEALER IN SULLIVAN 

Reception of Channel 17 equal to Channel 3. Less noise on UHF. 
No channel interference noticed. "Better programming. " 
PAUL BLUNTH - TOWER HILL 

Channel 17 is the only UHF station received here. Regarding noise, 
UHF is the best signal. No interference. "Good picture all time" 
SPRACKLEN RADIO & TV - SHELBYVILLE 

Quality of signals received here rated as follows: lst, Channel 17. 
2nd, Channel 3. 3rd, Channel 20. 4th, Channel 5. Noise, only on Channel 
3. Some interference all the time on co-channel of 3, 4 and 20. "Such 
programs as, Bishop Sheen, Lawrence Welk, Dr. Hudson's Secret J ournal. 
Welk show probably tops. Disgust with films using English or foreign broken 


English. Not understandable" 


467 SHELBY ELECTRIC SUPPLY CO. -- SHELBYVILLE 


Receive more UHF stations now, occasionally Springfield and 
Belleville. UHF more noise-free. Co-channel interference on Channels 
5 & 3. More all-channel sets inuse. WTVP Channel 17 more widely known. 
"More all channel sets inuse. WTVP now more widely known that ever before. 
BROWN AND SONS--TAYLORVILLE 

Distance viewing of St. Louis fair, at times. Channel 17 - 
better reception here than any other station. VHF no better than before. 
VHF always noisy. | None on UHF. Co-channel interference on St. Louis 
and Champaign. None onUHF. "Better reception than anything in this area. 


We want WTIVP in color. We will throw $500 into the kitty to get it." 


BUGG COMPANY--TAYLORVILLE 


Receive Channels 3, 17, 19, and 20. We think UHF reception 
is far superior to VHF. Some places, UHF is only useable signal. Co- 
channel interference is very bad on Channels 3 and 5. NoneonUHF. "Clear 
reception, better programs. In my opinion the only successful way to trans- 
mit color on UHF". 
HOMER HUCKER COMPANY -- HILLSBORO 
Channels watcher here, Channel 17 - 60 miles, Channel 20- 50 
miles, Channel 36 - 65 miles. Noise problem better on UHF; No co-channel 
interference on UHF. More people viewing Channel 17. "Have more people 
using your station - especially North of our location" | 
A DEALER IN DECATUR 
There are spots where UHF is the only useable signal due to noise. 
We find co-channel interference on VHF -none on UHF. "Better programs". 
ROGERS APPLIANCES CO. -- DECATUR 
Can now get Channel 19 from Peoria. No improvement in VHF. 
UHF noise is no problem. Have some trouble with reflected signals on UHF. 
Co-channel interference only on Channel 3. ‘Your last boost in power, we 


believe, improved both local and far away reception." 


468 DECATUR - A DEALER SAYS: 
| 
Can now get Peoria Channel 19. Have noise at corner of West 


Grand and North Main. Interference very seldom on UHF. Your pro- 


gramming has improved. 


W. L. AUGHENBAUGH -- KENNEY 

No trouble with noise on either VHF or UHF. No co-channel 
interference. 
WOLF'S COMPANY -- MATTOON 

Can sometimes get Channel 20, Springfield. Less noise on UHF. 
Have interference on Channels 3 and 4. Noneon UHF. Audience increasing 
because of ABC. 
SOUTHTOWN ELECTRIC CO. -- SPRINGFIELD 

Can now get Channel 3 and Channel 10. Yes there are locations 
where the only useable signal is UHF. Get interference on Channel 3 from 
10. None on UHF. More audience because of programs selected. 
ACME RADIO AND TV COMPANY -- SPRINGFIELD 

We have received signals from 200 miles away on UHF. Channel 
39, Rockford. Channel 34, South Bend. Channel 33, Ft. Wayne. Channel 


36, St. Louis. Channels 19 and 43, Peoria. Channel 15, Bloomington. 


Channel 22, Harrisburg. Channel 24, Danville. We favor UHF very much 


over VHF. We encounter less trouble on UHF due to static, power line 
noise. In most locations in this city we can receive 3 UHF stations. We 
used to receive VHF Channel 3, but the co-channel interference is very 

bad now. Onmy part, if all the stations were UHF I would like it very much 
-- because there is no TV interference on UHF. The main reason I like 
UHF is the quality of pictures received is superior to VHF due to lack of 


noise on UHF. 
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KORTY RADIO AND TV -- GLASFORD 
| 


VHF stations within 80 miles have good reception if there are 
no other stations on their channel in our area. In the past eb years, dis- 
tant viewing has become nothing but interference from other stations 
operating on the same channel. Very little interference is noticed on UHF 
compared with VHF. TV audiences are increasing daily-due to better pro- 
grams. I believe if we had more UHF stations in our area we would be able 
to select all of the network programs. Better service can alee be given -- 


| 
at a lower cost. 


| 
* * * 


471 It cannot be argued, therefore, that any areas would lose their 
| 


only service as a result of reallocation of channel 2. 


B. Extent of UHF Operations in the Area and UHE Set 
Circulation i 
Central Illinois is one of the principal UHF markets in the nation. 


Six UHF stations operate in the area as follows: 
Decatur, Dlinois WTVP Ch. 17 174 kw 
Springfield, Dlinois WICcSs Ch. 20 17.4 kw 
Peoria, Illinois WEEK-TV Ch. 43 175 kw 
Peoria, Illinois WTVH Ch. 19 243 kw 

(CP for 476.4 


Bloomington, Dlinois WBLN Ch. 15 
Danville, Dlinois WDAN-TYV Ch. 24 


In addition, a UHF station operates at St. Louis, Missouri, in the 
southwest corner of the region. That station is described as follows: 


St. Louis, Missouri KTVI Ch. 36 417 kw 
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Thus, in the Central Dlinois region, there are almost 10 percent 
of the operating UHF stations in the nation. 

And there are pending applications for two more UHF stations - 
one midway between Champaign - Decatur, and the other at Springfield, 


Illinois. 


The circulation of UHF receivers in the area is notably high. 


The following figures are taken from TELEVISION MAGAZINE, September, 
1956, and are generally credited as highly accurate: 
472 i No. of Sets Percent Penetration 
164, 717 76.6 
70, 289 47.2 
177, 271 80.1 
177, 271 80.1 


49, 211 54.7 
42, 081 35.0 


C. Suitability of Terrain for UFH Coverage 

Central Mlinois is flat farm land ideal for UHF coverage. No 
parts of the area are hilly, or have any other features which would restrict 
UHF coverage. 

Attached as Exhibit 1 is a relief map of Dlinois which shows the 
character of the terrain. It will be noted from Exhibit 1 that the only 
noticeable terrain changes are where rivers create slight embankments. 

WTVP has made field measurements of television signals 
throughout the region. Attached hereto as Exhibit 2 is a map showing the 


intensities of existing television signals throughout the WIVP coverage area. 
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Exhibits 1 and 2 show clearly that terrain in the region is most 


favorable to UHF propagation. 


D. Improvement of Opportunities for Competition [Among 
Television Stations 


The six Central Dlinois UHF stations are operating successfully 
with network, film, and local programming. They provide local service 
473 to the populations intimately comnected by geographical and 
market ties to the cities in which they are located. WTVP, for example, 
telecasts a considerable amount of live programming which features 
special events of particular significance to the Decatur ares. These pro- 


grams are not carried by any other stations in the region. WIVP's live 


programming schedule has been described extensively to the |\Commission 


in the original WIVP petition filed June 17, 1955, asking reallocation of 
| 


channel 2. We shall not recount herein the local services which have been 

rendered by WTVP. | 
WTVP is located closer to the single Central Mlinois VHF 

station (at Champaign) than any of the other UHF stations in the area. The 

operation of a Springfield VHF station will effectively destroy UHF televi- 

sion both in Springfield and in Decatur. WTVP makes this assertion on 

the basis of knowledge of local conditions and on the basis of/the experiences 

of UHE stations in other markets similarly situated. 


We shall discuss the actual experience of WIVP in competition 


VHF station on WIVP's operation: 
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WCIA is located less than 30 miles from WTVP in Decatur, 


and approximately 55 miles from WICS in Springfield. In the past, WCIA's 
474 VHF operation has seriously impaired WTVPF's ability to compete, 
and to render service both in Decatur proper and in the other parts in its 
service area. This has resulted from the artificial competitive disad- 
vantages suffered by UHF stations in competition with VHF stations -- 
principally advertiser prejudice against UHF. WTVP has encountered 
situations where, despite the fact that it serves Decatur with a Grade A 
signal, sponsors simply refuse to purchase UHF service when VHF serv- 
ice is available. National accounts are known to buy time on the Champaign 
station to serve the Decatur market, solely because the Champaign station 
is VHF. Even when WTVP installed a high power plant with 174 kw 
effective radiated power and a 600 foot tower, the VHF station continued to 
receive accounts which would ordinarily utilize the Decatur station except 
for the fact that VHF service could be used. 

WTVP is situated midway between the Champaign VHF station 
and the Springfield UHF station, WICS. The UHF stations, WTVP and 
WICS, are able to compete fairly and on an equal basis. Their facilities 
are sought by advertisers interested in the respective markets on the basis 
of what is actually delivered. There are no artificial sponsor prejudices 
in buying time on competing UHF stations. The public, of course, receives 
both stations on UHF receivers, and there is therefore no reason for 


viewers to install equipment capable of receiving only one of the stations 
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475 Thus, in competition among the UHF stations in the area, the 
individual stations are not faced with impossible competitive conditions. 
WTVP and WICS have proved that they may operate in the same area without 
mutual destruction and without one obtaining an unfair, unwarranted ad- 
vantage over the other. As is shown above, this is not the case with the 
VHF competition. 
WTVP is "holding its own" against WCIA, but because of the un- 
fair and predominant competitive position of WCIA, WTVP has more than 
normal competitive difficulty doing so. WTVP can continue to serve the 
UHF audience in its area, if WIVP and the other UHF stations in the area 
are not overwhelmed by a second VHF service. WTVP is convinced that 
UHF cannot survive competition from two VHF stations. | 
One of the principal deterrents to the development of 2 sound 
UHF service has been the lack of program sources where VHF stations pre- 
empt the available network shows. The availability of network shows is 


really the key to availability of all shows -- including live, film, network. 


Starting with network programs the "cycle of program availability" follows 
c 


this pattern: | 
1. Network programs are available from ieee sources, 
ABC, CBS, and NBC. The two VHF stations ina given area 
such as that under consideration take all of the CBS and NBC 
programs, and thus build up audiences which are tremendously 
attractive to sponsors. This applies particularly to sponsors of 


ABC programs who desire to equal the sales effects of their 
| 
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rivals on CBS and NBC. They are willing, therefore, to buy 
time on the VHF stations during less desirable hours, and the 
programs are released at odd hours when the VHF stations can 
accommodate them. If any programs are not carried by the 
VHF stations, or if the sponsor insists on his program running 
when the VHF stations are busy carrying other network shows, 


the UHF station may have a chance to carry the program. But 


then the sponsor must decide whether he will bother with the 


UHF station which has less set circulation, less rating, less 
overall efficacy. He may ultimately decide to buy in another 
market where time is available on a VHF station. 

2. Where network hours are not available, the station 
might turn to film programs. There are many film programs, 
some of which are excellent, and many of which are of poor 
quality. | The prices of first class film programs are high to 
begin with, but when a VHF station operates in the market, the 
prices are automatically higher than if there were only UHF 
stations bidding to purchase the films. The better films are 
offered first to the VHF station at a certain price, depending on 
the VHF station's rate card. The rates are usually much higher 
than the rates of UHF stations in the market. If the programs 
are not sold, the UHF station may have a chance to bargain for 
the films, but at the price established on the basis of the higher 


VHF rates. Thus, if the programs are ultimately purchased, the 
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price is higher than would have been the case ina atvese, original 
sale to the UHF station. Frequently, the UHF pict weakened 
financially by lack of network revenue, must settle for sub- 
standard film to fill out its schedule. The result is a further 
lowering of its audience rating and commercial success. 
| 
3. The only remaining program source is live originations. 

A UHF station simply cannot afford to carry live programming 

if its other sources of revenue are curtailed or eliminated. 
WTVP believes that desirable programming will continue to be available to 
the UHF stations in the Central Illinois area if there are not two overpower- 
ing, dominant VHF stations in the region. | 
478 Finally, we wish to point out that time, money and effort have been 
expended by the UHF stations in actually operating UHF television stations 


| 
and in building up audiences of UHF set owners. The losses have been great. 


| 
At this time there is a substantial UHF audience and the prospects for 


growth of this audience are excellent, if Springfield is deintermixed. The 
audience created by the efforts of the UHF stations will be available to any other 
UHF station taking the air in this region. Thus, the provision of channel . 
36 or 39 for the present permittee of channel 2 at Springfield will enable that 
station to step into a ready-made UHF audience where prospects for success 


are highly favorable. 


CONCLUSION 
The public interest will be served by reallocating channel 2 from 
Springfield to some other area in which its use will not cause an undesirable 


intermixture of UHF' and VHF services. The requested reallocation will 


assist the preservation of six UHF stations in Central Dlinois, and will en- 


courage the development of local television services in the many small cities 
in the region. In short, the proposal will insure the maximum number of 
local, competitive services in Central Ilinois. 


* * * 
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520 ENGINEERING STATEMENT OF THOMAS A. WRIGHT, JR., 
OF THE FIRM OF A. EARL CULLUM, JR., CONSULTING ENGINEERS, 
IN CONNECTION WITH THE REPLY COMMENTS OF 
V. W. LILLARD, d.b.a. CAPE GIRARDEAU TELEVISION COMPANY 
IN THE RULE MAKING PROCEEDING IN DOCKET 11747 
| 


* # * * it 

J, Thomas A. Wright, Jr., am an engineer seseciated with the firm 
of A, Earl Cullum, Jr., Consulting Engineers, with offices located in Dallas, 
Texas. I received the degree of Electrical Engineer from Columbia University 
in 1936. My experience includes service as an Electronics Officer in the 
United States Navy followed by association with a firm of eaiediue radio en- 
gineers in Washington, D. C., until 1948. From 1948 to 1951, I was Assistant 
Professor of Electrical Engineering at Southern Methodist University. Since 
1951, Ihave been a partner in this firm. lama Registered Professional 


Engineer. 


This firm has been employed by V. W. LILLARD, d.b.a. CAPE 
GIRARDEAU TELEVISION COMPANY, to make engineering studies in connec- 


tion with a reply to comments of other parties in the Rules Making Proceeding 


| 
in Docket 11747. 
| 


ENGINEERING STUDIES 
My engineering statement of November 30, 1956, coded 561125, filed 

with the CAPE GIRARDEAU TELEVISION COMPANY comments in this pro- 
ceeding, set forth the basis on which the engineering studies reported therein 
had been made. The basis for these studies is identical with that used for the 
| 


November 30th studies. It was considered that there would be a service pro- 


vided from each operating facility, from each authorized facility, and from 
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each assignment where an application for construction permit was pending 
before the Commission. In each case population within contours has been 
determined through the use of Minor Civil Division Maps and the 1950 Census 


of the United States. The area within contours has been determined by the 


use of a planimeter on the original map. In making the study of the service 


possible with Channel 2+ at Terre Haute, it has been necessary to change 
the location of part of the interference-free contour so that both the map and 
the analyses differ slightly from the results given in the November 30th 
statement. 

ATTACHED FIGURES 

The foliowing attached figures were prepared by me or under my 

direction: 

1. Map and Analyses showing the area and population within the 
interference-free contour of a facility operating on Channel 2 
at Cape Girardeau, Missouri, which would receive service 
either from the proposed Cape Girardeau facility or from other 
facilities. 

Map and analyses showing the area and population within the 
interference-free contour of a facility operating on Channel 24+ 
at St. Louis, Missouri, which would receive service either 
from the proposed St. Louis facility or from other facilities, 
and showing the area and population within the noise limited 
contour of a UHF facility but which would receive service either 


from that facility or from other facilities. This Channel 2+ 
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facility is not compatible with any other Channel 2 proposal here 
| 

under consideration. 

| 

Map and analyses showing the area and sopulativd within the in- 

terference-free contour of a facility operating on Channel 2 at 


St. Louis, Missouri, at a site west of St. Louis 80 as to permit 


a Channel 2 facility near Terre Haute, Indiana, which would re- 
| 


ceive service either from the proposed St. Louis facility or 


from other facilities. | 


* 
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537 ANALYSES OF AREAS AND POPULATION 


I. Within Interference-free Contour of Channel 2 
at site west of St. Louis, Missouri 


Channel 2 at site west of St. Louis would provide: 


Area Population 
A first VHR service to 308 sq mi 2,931 
a) With no UHF service 308 2,931 


A second VHF service to 346 10, 128 
a) With no UHF service 346 10, 128 


A third VHF service to 6, 595 
a) With no UHF service 6, 595 


A fourth VHF service to 5, 693 
a) With no UHF service 5, 693 


A fifth VHF service to 1, 841, 167 


a) With no UHF service 37, 104 
b) With one UHF service 290 
c) With two UHF services 1, 802, 520 
d) With three UHF services 1,253 
A sixth VHF service to 87, 653 
a) With no UHF service 56, 753 
b) With two UHF services 30, 900 
A seventh VHF service to 11, 139 
a) With no UHF service 10, 506 
b) With two UHF services 633 
An eighth VHF service to 4, 877 
2) With no UHF service 4, 877 


A ninth VHF service to 8 87 
a) With no UHF service 8 : 87 


TOTAL 1, 970, 270 


J. Within Interference-free Contour of Channel 2+ 
at Springfield, Tlinois 


B. 
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ANALYSES OF AREAS AND POPULATION 


| 
If Channel 2 is not used at Cape Griardeau, Missouri 


Channel 2+ at Springfield would provide: 
Area 


1. A first VHF service to 1, 686 sq mi 
a) With no UHF service 351 
b) With one UHF service 528 
c) With two UHF services 807 


2. Asecond VHF service to 2, 649 
a) With no UHF service 101 
b) With one UHF service 344 
c) With two UHF services 668 
d) With three UHF services 499 
e) With four UHF services 
f) With five UHF services 
g) With six UHF services 


3. Athird VHF service to 
a) With no UHF service 
b) With one UHF service 
c) With two UHF services 
d) With three UHF services 
e) With four UHF services 
f) With five UHF services 
g) With six UHF services 
h) With seven UHF services 


4, A fourth VHF service to 
a) With no UHF service 
b) With one UHF service 
c) With two UHF services 
d) With four UHF services 
e) With five UHF services 
f) With six UHF services 
g) With seven UHF services 


5. A fifth VHF service to 
a) With no UHF service 
b) With one UHF service 
c) With two UHF services 
d) With three UHF services 


* * 


Population 


78, 194 
12, 243 
11, 804 
54, 147 


219, 304 
8, 049 
33, 358 
115, 290 
17, 980 
31, 812 
7, 964 
4,851 


168, 324 
14, 290 
25, 349 

8, 545 
5, 604 
83, 884 
5,131 
5, 969 
19, 552 


38, 339 
3, 853 
15, 510 
1, 349 
11, 503 
2, 097 
1, 789 
2, 238 


200, 295 
11, 826 
29, 870 

156, 523 

2, 076 
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551 ANALYSES OF AREAS AND POPULATION 


J. Within Interference-free Contour of Channel 2+ 
at Terre Haute, Indiana 


B, If Channel 2 is used at St. Louis, Missouri 
Channel 2+ at Terre Haute would provide: 


Area Population 
A second VHF service to 822 sq mi 30, 359 


a) With no UHF service 571 16, 058 
b) With one UHF service 251 14, 301 
A third UHF service to 1,812 122, 246 


a) With no UHF service 1, 185 71,114 
b) With one UHF service 530 47, 530 
c) With two UHF services 97 3, 602 


A fourth VHF service to 2, 139 180, 099 


a) With no UHF service 497 72, 060 
b) With one UHF service 987 83, 566 
c) With two UHF services 641 24, 320 
d) With three UHF services 153 


A fifth VHF service to 31, 667 


a) With no UHF service 1, 518 
b) With one UHF service 26, 486 
c) With two UHF services 3, 663 


A sixth VHF service to 100, 470 


a) With no UHF service 67, 051 
b) With one UHF service 11, 265 
c) With two UHF services 22, 154 


A seventh VHF service to 6, 505 


a) With one UHF service 4, 804 
b) With two UHF services 1,701 


TOTAL 471, 346 


147-A 


(Heading Omitted) | 
REPLY COMMENTS OF WMAY-TV, INCORPORATED 
WMAY-TV, Incorporated (hereinafter referred to as WMAY), per- 
mittee of Station WMAY-TV, Springfield, Illinois, submits the following Reply 
to the Comments filed herein by Plains Television Corporation, Cape Girardeau 
Television Company, Wabash Valley Broadcasting Corporation, Prairie Tele- 
vision Company, American Broadcasting Company, the Joint Pounos on Edu- 


cational Television and Signal Hill Telecasting Corp., insofar as those Com- 


ments support the Commission's proposal to delete VHF Channel 2 from 


| 
Springfield, or reflect adversely upon the desirability of assigning UHF Chan- 


| 
nel 36 to Springfield. The remainder of the Comments filed in this proceeding 
do not conflict with the position asserted by WMAY in its original Comments. 
I. The Allocation of Channel 2 
1. None of the Comments which support the deletion of Channel 2 
from Springfield direct themselves expressly to the high degree of reliance by 
the public in that community and the surrounding area upon the VHF television 
service currently being supplied by Station WCIA-TV, Champaign, Ilinois. 
The extent of that reliance was set forth in detail in the original Comments 
1/ 
of WMAY.— WCIA-TV is not only the second most listened to station in 
| 
lL / Through inadvertence, the original Comment of WMAY contained a minor 
inaccurate statement concerning the Springfield audience of WCIA-TV, as 
reflected by the Telepulse Report of June 6-12, 1956. That Report shows 
that WCIA-TV was the most listened to station in Springfield on Saturday 
between 12 noon and 6 p.m. and on Sunday from 10:30 a.m. to 12 noon 
and from 6 p.m, to 11:45 p.m. Although the statement on this subject in 
WMAY's original Comment was slightly inaccurate in detail, the point 


sought to be established is still valid, and is unaffected by the changes 
reflected in this footnote. 
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566 Springfield when the entire week is considered, but it is the most 
listened to station during a substantial portion of the week, and over the week 


as a whole it has alrnost as many viewers as the local UHF station. 


2. The comments which support the Commission's deletion of Chan- 


nel 2 from Springfield assume, for the most part, that the deintermixture 
which would thereby be effectuated would have a salutary effect on competition 
in the Springfield area and that it would tend to foster the development of UHF 
television in accordance with the interim plan decided upon by the Commission 
in Docket No. 11532. Only the Comment of Plains, which operates UHF Sta- 
tion WICS in Springfield, directs itself in detail to the effect on competition in 
that community which would result from the deletion of Channel 2. However, 
even the Plains Comments do not consider the effect of such action on the 
development of UHF television generally -- it is concerned only with its own 
economic future. 

3. These comments have thus ignored what must be the basic con- 
sideration in this proceeding. The Commission's proposal to deintermix 
Springfield was not issued in order to afford protection from competition to 
any individual station. The communities chosen by the Commission for the 
consideration of deintermixture of this kind, were chosen primarily with a 
view towards their suitability as islands of UHF television service; islands 
through which the Commission's interim plan for the rejuvenation of UHF 
television on a broader scale could be furthered. That this was the Commis- 
sion's principal aim is made abundantly clear by its statement in the Final 
Report and Order in Docket No. 11532, that with respect to such markets as 


Toledo (Par. 36): 
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“Nor would it be practicable to encourage the expansion of local 
services on locally assigned UHF channels by eliminating a 
local VHF assignment because, apart from the absence of sig- 
nificant UHF conversion in the area, the reception of! signals 
from VHF cities located elsewhere. ... would make it doubtful 
that effective deintermixture could be achieved. " | 
| 
Apparently, the Commission, when it issued the Notice of Proposed Rule Making 


in this proceeding, assumed that Springfield might be a suitable area for de- 
567 intermixture, because the only VHF service to that community emanated 
from Champaign, which is some distance removed. One of the purposes of 
soliciting comments on the Commission's proposal was to ascertain whether 
this is, in fact, the case. Theoretical television coverage or service is less 
important in this connection than the actual viewing habits of the public. In the 
Springfield area it has been demonstrated that the public presently relies 
heavily on VHF service, or put differently, that the market is now intermixed 

| 
and the Commission -~- whether or not it deletes Channel 2 --' cannot effectively 
deintermix it. Springfield is unsuitable for deintermixture; it is unlikely that 
UHF can prosper in a way which would have any effect cantesees on the broad- 
er development of UHF service throughout the country. 


II. The Allocation of UHF Channel 36 


| 
4, In its original Comments, WMAY urged that if, despite the very 


strong reasons not to delete Channel 2 from Springfield, the Gommission 


should, nevertheless, effectuate that portion of its proposal, Channel 36 must 
be assigned to Springfield. None of the comments filed heres by other parties 
oppose that suggestion. No further discussion of this Scopoenl would be deemed 
necessary were it not for the fact that Cape Girardeau has made certain factual 


allegations concerning Channel 36 which should be clarified. 


150-A 


5. Cape Girardeau does not oppose, 2s such, the allocation of 
Channel 36 to Springfield. It urges only that the allocation of that channel to 
Springfield should not be deemed a justification for assigning Channel 2 to St. 
Louis. This excess of caution on the part of Cape Girardeau is hardly war- 
ranted, since it is obvious that the principal motivation of the Commission in 
making the instant proposal was to remove Channel 2 from Springfield, rather 
than to assign Channel 36 to that community. The Commission has never in- 
dicated that its proposal to assign Channel 2 to St. Louis was based upon its 
desire to assign Channel 36 to Springfield. Indeed, the proposal to assign 
568 Channel 36 to Springfield was issued after the Commission's original 
proposal to shift Channel 2 from Springfield to St. Louis. 

6. Since none of the parties oppose the allocation of Channel 36 to 
Springfield, the Commission should clearly effectuate this aspect of its pro- 
posal. However, Cape Girardeau states that the basis for the Commission's 
desire to assign this channel to Springfield is incorrect. It suggests that there 
would, in fact, be no overlap between the service areas of the present Channel 
36 operation in St. Louis and that of a Channel 36 operation in Springfield. 
This statement is based upon calculations of the Grade B contours of the re- 
spective stations, which incorporate the data published by the Commission as 
Appendix A to its Final Report and Order in Docket No. 11532. The Commis- 
sion has, however, | withdrawn that material in response to the Comments of 
the Association of Federal Communications Consulting Engineers (see Notice 


and Order in this proceeding and Docket No. 11532, released November 6, 


1956). The Commission has indicated that the engineering showing in connection 
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with comments in this proceeding may be based on such engineering facts, 


judgments and assumptions as may be logically demonstrated as pertinent. 


In addition, it requires a showing based upon the method prescribed by Sec- 


tions 3. 683 - 3. 685 of its Rules. | 
7. Cape Girardeau has made no showing that the calculations based 
on Appendix A have any logical pertinence in the situation hace involved. Its 
showing must, therefore, be rejected. The attached engineering statement 
demonstrates, as originally stated by WMAY, that on the basis of the Commis- 
sion's Rules there would be substantial overlap of the service areas of the two 
stations. This fully supports the statement of the Commission in its Notice of 
Proposed Rule Making, which proposes to assign Channel 36 to Springfield be- 
cause of this very overlap. In addition, it must be noted that the theoretical 
contours of a station do not necessarily define the area in which viewers ac- 
tually tune to the station. In the present case, it is very probable that viewers 
569 beyond the present Grade B contour of the Channel 36 operation in St. 
Louis do have receivers which are capable of receiving Channel 36, and that 
viewers well beyond the proposed Grade B contour of a Channel 36 operation in 
Springfield will also be served by that station. These viewers will also have 


receivers capable of tuning to Channel 36 without any modification. 


Respectfully submitted | 
WMAY-TV, INCORPORATED 


BY ase he a ee 
Marcus Cohn 


By | 
Stanley S. Neustadt 


Cohn and Marks 
317 Cafritz Building 
Washington 6, D. C. 
December 28, 1956 Its Attorneys 
| 
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(Heading Omitted) 
REPLY COMMENTS OF PLAINS TELEVISION CORPORATION 
Summary of Proposals and Comments in This Proceeding 

Pursuant to Notice of Proposed Rule Making adopted June 25, 1956, 
as amended July 19, September 5, and October 12, 1956, and the Commis- 
sion's Memorandum Opinion and Order of November 1, 1956, noting a coun- 
terproposal for the allocation of Channel 2 to Terre Haute, Indiana, as well 
as St. Louis, Missouri, comments were invited in this proceeding on the 
following proposed changes in the Commission's table of television assign- 


ments. 


Channel No. 1/ 
Present Proposed— 


Springfield, Dlinois 2, 20, *66 20, 26, 36, 39, 
*66 
St. Louis, Missouri 4, 5, 11, 30, 2, 4, 5, *9, 11, 
36, 42, 53 30, 42, 49 
Terre Haute, Indiana 10, *57, 63, , 2, 10, *57, 63, 
73 73 
Lincoln, Dlinois 53 49 


Jacksonville, Illinois 29 49 


Davenport-Rock Island- 4, 6, *30, 42, 68 
Moline, Dlinois 


i/ Channels 36 and 39 are proposed for Springfield in the alternative. 
The Lincoln change is dependent on the Channel 39 proposal and the 
Jacksonville change on the Channel 36 proposal. 
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585 Contrary to the assertion of Sangamon Valley, Section 307(b) of the 
Act requires the removal of Channel 2 from Springfield, rather than its re- 
tention. In achieving an equitable and effecient distribution of facilities, the 
Commission must be concerned with real allocation, not paper ones. Retain- 
ing Channel 2 at Springfield, at the cost of destroying the usefulness of UHF 
assignments in Springfield and Decatur and other communities in the vicinity 
could hardly be called either equitable or efficient. The allocation of Channel 
| 
2 cannot be viewed in a vacuum without regard to its effect on! other allocations. 
Without Channel 2 at Springfield, the Springfield-Decatur aied can make ef- 
fective use of its UHF channels; with Channel 2 at Springfield, it cannot. 

The St. Louis and Terre Haute areas derive no benefit from their 
UHF channels since their use is precluded by local VHF stations in St. Louis 
and by a local UHF station combined with VHF service from outside in the 

| 

case of Terre Haute. The only way in which these areas can be given more 
television service is through additional VHF channels. But in Springfield, 
586 Channel 2 would mean less service for the Springfield-Decatur area, 
rather than more. Thus, Channel 2 is needed far more by St. Louis and Terre 
Haute than by Springfield, which in fact would be better off without it. An op- 
posite conclusion would have to be based upon an assumption that Section 307(b) 
is concerned with the mere paper allocation of television facilities, rather 


| 
than with actual operating stations. 


* * *% 


587 -- UHF stations are in operation, including two in Peoria, one in 


Bloomington, and one in Danville. In addition, there are pending applications 
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for UHF stations at White Heath and at Springfield, and WMAY-TV has sig- 
nified its intention to apply for a third UHF station in Springfield if Channel 2 
is removed. As would be expected from the foregoing, conversion to UHF is 
substantially complete in the Springfield~Decatur area, 

To summarize, under the first four criteria in the June 25 Report 
and Order, the Springfield-Decatur area is already a UHF stronghold in which 
UHF is capable of supplying, and is in fact now supplying, satisfactory tele- 


vision service. UHF stations are already in operation and others are pro- 


posed, Public satisfaction with UHF service is demonstrated by the success 


of the existing UHF stations and the virtually total conversion to UHF. 

With respect to the fifth criterion, Comments submitted by Plains 
demonstrate that the greater part of the area which would be served by a 
Channel 2 station in Springfield now receives either no Grade B VHF tele- 
vision service or only one Grade B VHF television service. This area clearly 
can never hope to receive adequate competitive television service from VHF 
alone since Channel 2 at Springfield is the only VHF Channel which remains 
available in this area. Springfield and Decatur, however, lie within the serv- 
ive are of VHF station WCIA at Champaign-Urbana, and this station has a 
substantial audience in both communities. The addition of VHF service to 
588 these communities from a Channel 2 station in Springfield would convert 
the Springfield-Decatur area to a two-VHF station market. The imevitable 
result, as demonstrated by four years* experience with intermixture, would 
be the stifling of further UHF growth, and the eventual destruction of the ex- 


isting UHF stations.. Competition in the area would be limited essentially to 
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| 

two stations. The removal of Channel 2, however, would permit the continu- 
| 


ance of the existing UHF stations and the construction and operation of more. 


The area could then look forward to a full measure of local competitive tele- 


| 
vision service. 


With respect to the reassignment of Channel 2, the Comments show 
| 


that Channel 2 transmitters could be located so as to meet minimum trans- 
mitter spacings and provide city service to both St. Louis and Terre Haute. 
The need for an additional VHF channel in each of these cities is evident. 
St. Louis, with three VHF channels, camot make effective use of its UHF 
channels and must look to VHF for the four-station feleriticn service which 
a metropolitan area of this size can support, and should have. Terre Haute, 
which has only a single local VHF station, lies in a VHF predominant area 
and must have an additional VHF channel or be permanently limited toa 
single local service. As has heretofore been shown, there is in fact no need 
for Channel 2 in Springfield. 
| 
589 Since Terre Haute at present has only one local service, the addition 
of a second VHF channel would obviously be consistent with the objective of 
improved opportunities for effective competition among a greater number of 
stations. | 
In St. Louis, the existing UHF station has shown i it cannot con- 
tinue operation indefinitely and it is obvious that the establishment of additional 
| 
UHF stations is impossible. Accordingly, the addition of a fourth VHF channel 


would improve the opportunities for effective competition in that city as well, 


* * * 
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REPLY COMMENTS OF 
AMERICAN BROADCASTING COMPANY 


Introduction 

For the past 2-1/2 years, the Commission and the industry have 
wrestled with the problem of television allocations. The prolonged contro- 
versy has engendered much heat and many words. Much has also been ac- 
complished, however. The nature of the problem is now well understood and 
the various possible courses of action have been thoroughly explored. Most 
important, an impressive step toward effective remedial action has been 
taken in the instant 14 proceedings. 
594 Although each of the above-entitled rule-making proceedings is 
separate, each is also an integral part of the Commission's plan of interim 
action for improvement of television allocations, as formulated in its June 
25, 1956 Report and Order in Docket 11532. For this reason and because, as 


a national television network, American Broadcasting Company is concerned 


with television allocation problems generally and not solely with particular 


markets, ABC believes it appropriate to combine its Reply Comments in each 
of these proceedings in a single document. 
The Commission's Interim Plans 
In its Petition to Revise Television Allocation Standards and the Table 
of Assignments, filed October 7, 1955, and in its Comments and Reply Com- 
ments in Docket No. 11532, ABC has repeatedly recommended a flexible case- 
by-case approach to television reallocations and the use of a variety of tech- 


niques to solve the problems presented by specific areas: (1) deintermixture 
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where practicable; (2) assignment of additional VHF channels on a reduced 
mileage basis to the minimum extent necessary to meet existing requirements 
with adequate engineering safeguards against undue degradation of existing 
services; (3) release of a few mused educational VHF reservations; and 

(4) in a few instances the moving of VHF channels from one market to 


| 
another. 


595 The Report and Order in Docket No. 11532 adopted the ABC approach 


in principle. Thus far, however, the Commission has declined to consider 
| 


any proposals for VHF assignments at less than present minimum transmitter 
| 


to transmitter separations or any proposals involving the deletion or trans- 
ferral to other areas of established VHF services, excepting only those auth- 
orized during the pendency of Docket No. 11532. 

In its Petition for Reconsideration of the Report and Order in Docket 
No. 11532, filed July 26, 1956, ABC has urged the Commission to reconsider 


and reverse both these determinations. In that Petition as supplemented by 


a detailed engineering analysis filed November 28, 1956, ABC has outlined a 
revised allocation plan for the first 200 markets of the country and has demon- 


| 
strated that in order to provide for a fully competitive television system within 


the foreseeable future some reductions in VHF separations are essential and 
| 


that, by use of reduced power, directional antennas and precision offset, such 
reduction can be made without degradation of existing services. 

The foregoing is not meant to suggest any disagreement with the steps 
thus far proposed to be taken by the Commission. The eisadinte objective 
should be to save as many existing UHF areas as possible ani it is appropriate 


to undertake first those changes which can be made within the framework of 


158-A 


596 existing rules and established services. That additional changes will 
be required is no reason for not taking the first essential steps that have been 
proposed by the Commission in these proceedings. On the contrary, if the 
instant proceedings are not pressed forward to a speedy and satisfactory con- 
clusion, all hope for improvement in television allocations may be indefinitely 
postponed, ABC recommends therefore that these proceedings be concluded 
as promptly as possible and that the Commission then undertake further real- 
locations in accordance with the recommendations in the ABC Petition for 
Reconsideration referred to above. 
The Objective of These Proceedings 
The Commission has proposed two basic types of action: the removal 


of VHF allocations from areas where UHF is presently strong and the assign- 


ment of additional VHF channels, consistent with existing transmitter to 


transmitter separations, to areas where additional service is needed and can- 
not be provided by UHF. In principal part, the second type of action depends 
upon the first, since with a few exceptions no additional VHF channels can be 
found under current separation requirements. Accordingly, the most important 
souce of new VHF assignments is the removal of VHF channels from UHF areas, 
and such deintermixture is the core of the interim plan. 

597 Since it was apparent that intermixture is the root of the allocation 
problem, it was early suggested that aenewrmistiee be undertaken. This sug- 
gestion met with substantial objection, principally because of the reliance that 
had been placed by applicants and others upon intermixture as a basic principle 


of allocation. The exhaustive investigation of other suggested remedies, which 
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the Commission conducted in Docket 11532, has hetraeee ata however, that 
deintermixture is an essential first step in any plan of allocations revisions, 

The opinion is now almost universally held that at least some measure 
of deintermixture must be undertaken. That opinion is not fostricted to the 
operators of UHF stations. On the contrary, it is widespread in all segments 
of the industry and in the Government. Favoring deintermixture are the tele- 
vision networks including ABC, CBS, and NBC, other multiple owners including 
Storer, Meredith, and RKO-Teleradio, television manufacturers including RCA, 
G.E., and DuMont, film distributors including NTA, educational television 
interests including JCET, and all UHF operators and UHF organizations. Op- 
position to deintermixture, on the other hand, is found almost exclusively 
among those who are threatened with the loss of a VHF assignment. 

Though expressed in a variety of forms, there are in reality only 
two arguments against deintermixture: First, that it would mean that some 
_ 598 ~—s persons (principally in rural areas and small towns) will be left without 
television service. Second, that it is unnecessary because UHF will survive 
without it. Both arguments fly in the face of the known fastte 

The White Area Argument | 

According to the most recent data on TV receiver circulation, all but 
about 2 percent of the population of the country live in areas where present TV 
reception is sufficiently good to justify investment in television receivers by 
more than 10 percent of the households. Since selective deintermixture as 

| 

proposed by the Commission would not involve the deletion or move of more 


than a handful of VHF stations, it could not cause any significant shrinkage 
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in existing television coverage. Moreover, a large proportion of the areas 
which do not now receive television service lie in the Rocky Mountain area -- 
where no one is suggesting that VHF channels be eliminated. It is clear that 
by no stretch of the imagination could deintermixture deprive more than an 
infinitesimal fraction of our people of television service and, if any at all, 
for a short period only. Measurements of UHF station coverage, of record 
in these proceedings, point to the time when, with maximum UHF power and 
improved UHF receiver design, the disparity in UHF and VHF coverage will 


cease to be of significance. 


599 It will be argued that the “service” in many areas is not acceptable 


either because the pictures received are of poor quality or because reception 
depends on elaborate receiving antenna installations which are burdensomely 
expensive as compared with the rabbit ears or built-in antennas which are all 
that are required in areas of high signal intensity. Thus, though no true 
“white areas” may be involved, deintermixture, it is asserted, will mean that 
certain areas will be limited to less than adequate television service. Un- 
doubtedly there are many areas where television service is not all we would 
wish it to be. Maintenance of intermixture, however, is not the answer to 
this problem. 

Remote rural areas and heavily shadowed areas can never expect 
to receive adequate television service from distant television stations, whether 
UHF or VHF. Failure to deintermix can bring them fringe service at best -- 
a service which does not come up to any exacting standard. The only satisfac~- 
tory solution for such areas is local stations ~~ including satellites and transla- 


tors where regular stations cannot be supported. This is precisely what the 
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VHF band cannot supply and the UHF can. The preservation of UHF television 
is essential to the eventual full satisfaction of these areas’ las for tele- 
vision. The failure of UHF will restrict them permanently to eringe service 
from distant stations. | 

Similarly, in arguing that it is unfair to make some arene all-UHF 
because their populations are put to the added expense of UHF receiving 
equipment, the opponents of deintermixture are asking that we throw away a 
600 full measure of television service to obtain a small iad tgeineency 
saving. The cost of equipment must be measured by the arenes A tele- 
vision receiver is a better buy in Washington, D. C., where it provides a 
choice of four local stations, than in Syracuse, New York, for example, where 
it will bring in only two stations. Similarly, the viewer who by buying UHF 


equipment obtains a choice of services (a choice that intermixture would deny 


him) has received good value. He is done no service by being offered the 


opportunity to buy a VHF-only set if that in turn deprives him! of any opportu- 


nity for multiple services. Here again the deintermixture opponents, while 
| 


pretending concern for the listeners’ interests, would defeat his only opportu- 


nity for truly satisfactory television service. | 


The Deintermixture is Not Necessary Argument 


As to the second argument -- that deintermixture is imnecessary be- 


cause UHF television will survive without it -- both the proponents and opponents 


of deintermixture face the difficulty that no one can prove it will happen in 

the future. The past, however, is the best guide to what the future holds and 
| 

even a little history is worth more than a lot of unsupported prediction and 


supposition. 
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We have now had more than four years’ experience with intermixture. 
That experience has demonstrated to the satisfaction of all except a handful of 
601 VHF applicants that except under unusual circumstances UHF stations 
cannot compete effectively with VHF stations, but that they can do a good job 
when alone. The handful of UHF stations that are still on the air in VHF pre- 
dominant areas is without significance. Practically all of them are hanging 
on -- with reduced operations -- only in the hope that some action will be taken 
to relieve their plight. That their continued existence should become the justi- 
fication for failing to take that action would be ironical in the extreme. No 
matter how long they stay on the air, they are no answer to the need for more 
effective television competition. 

That UHF television is continuing its downward spiral is shown by 
the Commission's recent statement to the House Committee on Ways and 
Means in support of the proposal to remove the excess tax on all-channel 
television receivers, which shows that the production of all-channel receivers 
has declined from a high of approximately 33-1/3 percent to only about 10 
percent at the present time. 

The Nature of the UHF Islands 

Because of the failure of intermixture, UHF has thus far grown in 

islands whose location and size have depended principally upon fortuitous 


circumstances associated with the original allocation plan and the processing 


of VHF applications. An ideal plan of deintermixture would not depend upon 


such fortuitous circumstances, but it is far too late for ideal plans. We 


must foster UHF where we find it, utilizing various reallocation techniques 
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602 as may be appropriate to the circumstances of the particular area. 
| 
This is what the Commission has proposed to do in these proceedings. 


The UHF islands fall generally into five categories as 


a. Those where there are no existing VHF allocations and hence 


where allocation changes are not needed to guarantee the continued 
success of UHF. Examples are Youngstown, Ohio, Wilkes Barre- 
Scranton, Pennsylvania and Fort Wayne and South Berd, Indiana. 
b. Those where UHF has been able to get a foothold despite the 
existence of a single pre~-freeze VHF station and where there are 
presently no additional VHF stations in operation. Although allo- 
cations in these areas could be improved by the eal of the 


established VHF station, this represents a step which the Commis- 


sion is hesitant to undertake at this stage and such pe opowats are 
not involved in the instant proceedings except to the extent that 
counter-proprosals have made in such places as Albany. Although 
allocation changes in these areas are not immediately imperative, 
these UHF strongholds must not be destroyed by VHF een ting: 

c. Areas which thus far have been UHF only or UHF peed. 
where VHF allocations are available and where VHF sae have 
been made but only upon the explicit condition that no construction 
be undertaken. In these areas UHF has become well established 

and the deletion of the VHF channel, as herein proposed by the Com- 
| 
mission, is indicated. Examples are Hartford-New Britain, Con- 


necticut-Springfield, Massachusetts, and Peoria and Springfield, 


Tlinois. 
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d. Areas where UHF is equally well established but where since 
the initiation of the proceedings in Docket 11532 VHF stations have 
been permitted to go on the air. The Commission has made it 
clear that the establishment of such stations will not be permitted 
to prejudice the question of deintermixture of such areas and has 
in these proceedings proposed to delete the commercial VHF chan- 
nel in order to restore the areas to all-UHF. Examples are Madi- 
son, Wisconsin, Fresno, California, and Evansville, Indiana. 
e. Areas which have had a considerable degree of UHF penetration 
but where the Commission has determined to make VHF grants and 
has declined thus far to initiate rule making proceedings looking 
toward thei deletion of the VHF stations. With respect to such areas 
the Commission has apparently determined that deintermixture should 
not be undertaken because the areas are predominately VHF with 
either two or three VHF stations and in some cases with additional 
VHF services from outside stations. Examples are Miami, Florida, 
Corpus Christi, Texas, Jacksonville, Florida, Charlotte, North 
Carolina, and Raleigh, North Carolina. 
* * * 
610 The Springfield-Decatur area is likewise one in which UHF can con- 
tinue to prosper provided Channel 2 is removed from Springfield. At present, 


two UHF stations are in operation, Channel 20 (WICS, Springfield) and Chan- 


nel 17 (WTVP, Decatur). The conditional grantee of Channel 2 at Springfield 


has indicated that it intends to construct a station on Channel 36, which the 
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| 
Commission has proposed to allocate to Springfield, if Channel 2 is removed. 


ABC research statistics show that the conversion to UHF in Springfield and 


Decatur exceeds 90 percent. | 


In contrast to the success of UHF in Springfield-Decature, UHF has 
failed in St. Louis, which has two commercial VHF stations (KWK-TV, Chan- 
nel 4, and KSD-TV, Channel 5) and a third VHF channel in pelea status. 
One UHF station is in operation (KTVI, Channel 36) but UHF chnversion is 
only approximately 40 percent notwithstanding the KTVI has been in opera- 
tion more than three years and for a time two other UHF vias vai operated in 
the St. Louis area. St. Louis is the 1lth market and in markets of this size 
there should be provision for at least four competitive channels. This can 
be accomplished by the move of Channel 2 from Springfield, which at the 


| 
same time will insure the continuation of UHF growth in the Springfield- 


Decatur area. | 
If Channel 2 is reallocated to St. Louis, it can also be assigned to 
Terre Haute in full compliance with all separation requirements. Although 
611 Terre Haute has only one existing VHF station (wrHI-tW, Channel 
10), it also receives VHF service from outside stations and cannot look for- 
ward to additional local service unless a second VHF channel is provided. 
Counter-proposals have been filed in this proceeding recommending 
the reallocation of Channel 2 to other cities. In view of the size and impor- 


tance of St. Louis and Terre Haute, however, their needs for the channel are 


greater. 
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COMMENTS OF STATE OF ILLINOIS 


Comes now Latham Castle, Attorney General of the State of Illinois, 
representing the State of Illinois, and submits his comments in opposition to 
the above-captioned proposed rule-making herein and says: 

1. That Springfield is the capital city of the State of Illinois and, as 
such, the seat of government of said State; that located in Springfield are the 
capital buildings, executive offices, legislative offices and chambers, armory 
and facilities of the! many departments, boards, and commissions, all of 
which are part of the State government, the operations and functions of which 
are of general and vital interest to the people of the state. 

2. That the Supreme Court of Illinois convenes in Springfield, as 
does the Third District Appellate Court and the United States District Court 
for the Southern District of Illinois; and that the proceedings in these Courts 
are of widespread interest to the people of the state. 

3. That at the north edge of said city of Springfield is located the 
Illinois State Fairgrounds where there is held annually the Dlinois State Fair, 
generally regardedias being one of the largest and finest of all State Fairs 
and Agricultural Expositions. 

638 4, That as such seat of government of Illinois, location of Courts 
and situs of the Illinois State Fair, the city of Springfield is the location and 
scene of many activities, conventions, celebrations, ceremonies and events, 
incidental to the governmental and judicial operations, all of which are of 
great interest and of educational, civic, political and historical significance 


to the people of the State of Illinois. 
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5. That he is informed and believes that the Commission is now 
considering the deletion of its Channel 2 Springfield allocation and the allo- 
cation of one or more additional UHF frequencies to the city; that the Com- 
mission is also considering the assignment of said Channel 2 to the city of 
St. Louis, Missouri; and that the Commission is further cousideving the 
shifting of St. Louis Channel 36 (UHF) to Springfield. 

6. That he is further informed and believes that there is now 


allocated for VHF Frequency sixteen channels to the State of Missouri and 


only nine to the State of Lllinois, notwithstanding that populationwise Dlinois 
is approximately twice the size of Missouri; and that to effectuate said pro- 
posed reallocation of said Channel 2 to the city of St. Louis, Missouri, would 
further disproportionate the existing facilities. | 

7. That present UHF frequencies are entirely imadequate to tele- 
cast news, events, programs, interviews and other activities emanating from 
the city of Springfield, due to the location there of the State Government, the 
Courts and the Dlinois State Fair, to the number of Dlinois residents that 

| : 

Chamel 2, with its VHF range, could reach; nor will the allocation of addi- 
tional UHF facilities to Springfield remedy the situation, | 

8. Accordingly, it is submitted that the allocation of VHF Channel 
2 to Springfield, Illinois, is a fair, equitable and necessary assignment of that 
639 channel, and the public interest of the people of the state in the activities 


and events of the city of Springfield, due to the fact of the seat of government, 


courts and Illinois State Fair there, require that such broadcast by television 


| 
should be extended to as many of the people of the state as passible; and it 
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would appear patently unreasonable and inequitable to allocate another VHF 


channel from the city of Springfield to the city of St. Louis to the loss and 


detriment of the people of Dlinois within VHF range of the city of Springfield. 

WHEREFORE, considering all things, it is respectfully prayed that 
the proposed reallocation of Channel 2 from the city of Springfield be recon- 
sidered and dismissed. 


Respectfully submitted, 


/s/ Latham Castle 0 
Attorney General of the State 
of linois 


Supreme Court Building 
Springfield, Dlinois 
Telephone No. 4-4871 
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would appear patently unreasonable and inequitable to allocate another VHF 


channel from the city of Springfield to the city of St. Louis to the loss and 


detriment of the people of Dlinois within VHF range of the city of Springfield. 

WHEREFORE, considering all things, it is respectfully prayed that 
the proposed reallocation of Channel 2 from the city of Springfield be recon- 
sidered and dismissed. 


Respectfully submitted, 


/s/ Latham Castle 
Attorney General of the State 
of Dlinois 


Supreme Court Building 
Springfield, Dlinois 
Telephone No. 4-4871 
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(Heading Omitted) 


MOTION FOR ORAL ARGUMENT | 


| 
Comes now V. W. LILLARD d/b as Cape Girardeau Broadcasting 


Company, hereinafter referred to as Cape Girardeau, a participant in the 
above entitled proceeding and requests oral argument before the Commission. 
In support thereof it is stated as follows: 
1, Cape Girardeau both in an original Petition For Rule Making and 
in Comments and Reply Comments in this proceeding has requested that Chan- 
| 


nel 2 be assigned to Cape Girardeau, Missouri. In its filings|Cape Girardeau 
| 


has pointed out facts demonstrating that a fair, efficient and equitable distribu- 


tion of frequencies would be furthered by assigning Channel 2 to Cape Girar- 
deau, Missouri, whether the channel is left in Springfield, Mlincis, or is de- 
leted from there. From both the standpoint of effectuating ean or 
from the standpoint of providing service to underserved areas, the assignment 
of Channel 2 to Cape Girardeau must be preferred to its aeiarihent to St. 
Louis, Missouri, the only serious proposal with which the use of Channel 2 in 
Cape Girardeau is squarely in conflict. | 
2. The Commission in its Notice of Further Erpecerd Rule Making, 


released October 12, 1956, after providing for filing comments and reply com- 


ments stated as follows: | 


. | 
650 “The Commission will consider all such additional comments submitted 
before taking action in this matter, and if any comments appear to warrant the 
holding of a hearing, oral argument, or demonstration, notice of the time and 
place of such hearing, oral argument or demonstration will be given. “ 
3. Cape Girardeau submits that the comments, Senly comments and 
! 
other data filed in this and related dockets certainly warrant holding an oral 
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argument and probably would warrant an evidentiary hearing for the following 
reasons: 

a. Under similar circumstances involving other communities 
in Dockets 11, 238, 11,333, 11,334, 11,335 and 11, 336 opportunity 
for oral argument was afforded the participants. 

b. The record in this and related dockets is too voluminous and 
complex to expect each member of the Commission to read and evalu- 
ate, at least, without having oral argument before the Commission. 

c. Cape Girardeau fully expected that the applicants for Channel 
2 in Springfield, particularly the successful applicant, with whose 
interests the interests of Cape Girardeau coincide, would make strong 
presentations of the various technical economic, social and other 
reasons why the capital of Illinois, the nation’s fourth largest state, 
should continue to have at least one VHF television channel assigned 
to it, If the filings in this proceeding are compared with previous 
filings of the successful applicant for Channel 2 in Springfield in the 
light of material in this docket filed by others from the Springfield 
area, the record, to say the least, is confusing. Oral argument would 
certainly assist in clarifying this situation and in permitting a clear 
presentation of the Springfield arguments. 

d. Since the filing of Reply Comments various documents have 
been filed in this proceeding including some formal documents on 


which the parties should have an opportunity to argue. 


e. Assuming the Commission should decide that Channel 2 should 


be removed from Springfield and that oral argument was unnecessary 
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’ in making that determination, oral argument, at least, should then 
be had in the light of the then known facts in this and related pro- 
ceedings, as to the best method of assuring that wherever the chan- 
nels are assigned they would make for the most fair, efficient and 
equitable distribution of frequencies. The fairest hoa and most 

expeditious might be to permit 307 (b) proceedings, bines no matter 

where the channels are assigned, hearings will probably be neces- 
sary before they can be used and a 307 (b) issue would not lengthen 
the hearings unduly. In any event, oral argument would certainly be 
helpful in pointing up the exact procedure to be followed in the future 


with respect to the matters involved in this and related dockets. 
4, Cape Girardeau submits that the comments, ee comments and 
other filings in this and related dockets plus developments dubing and since 
that time certainly warrant the holding of a “hearing, oral argument or dem- 
onstration, “ 
5. Apart from the expectation of further proceedings created by the 
Commission's Notice of October 12, 1956, there is another compelling reason 
for “a hearing, oral argument or demonstration" prior to a final decision of 
all of the issues in this proceeding. If by rule making in this proceeding the 
Commission should decide to assign Channel 2 to any community other than 


where it is now assigned, this effectively precludes its use in other commu- 
| 


nities not meeting the new separation requirements. In effect this would be 
| 


a denial of the right to file an application. Since the Commission does not and 
651 would not, after hearing, deny a television application without oral argu- 


ment, it is inconceivable that it would deny, without oral argument, the right 
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to file an application, which is what Cape Girardeau is seeking in this pro- 


ceeding. 


WHEREFORE, it is respectfully requested that oral argument before 


the Commission be held in the above entitled matter. 
Respectfully submitted, 


V. W. LILLARD d/b as Cape 
Girardeau Broadcasting Company 


By. 
Richard C, O'Hare 
His Attorney 


Corcoran, Youngman and Rowe 
1016 Investment Building 
Washington 5, D. C. 


173-A 
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REPLY OF WMAY-TV, INC. TO MOTION FOR ORAL 


ARGUMENT OF V. W. LILLARD d/b AS 


Comes now WMAY-TV, Inc. (hereinafter referred to 
by its counsel, and files this Reply to the Motion of V. W. Lillard d/b as 
Cape Girardeau Broadcasting Company (hereinafter referred to as Cape 
Girardeau) for oral argument in the aforecaptioned matter. 

WMAY-TV neither supports or opposes the prayer of the Motion. 

| 
If the Commission grants the Motion, WMAY-TV will be present at the argu- 
ment and, once again, urge the retention of Channel 2 in Springfield. The 
primary purpose of this Reply is to refute the scurrilous and sly innuendoes 


in the Motion as they reflect on WMAY-TV. 


The primary grounds for the Motion are set forth in Paragraph 3(c) 
| 


where the contention is made that Cape Girardeau “fully expected that" WMAY- 
TV would “make strong presentations” as to why Channel 2 should remain in 
Springfield and that oral argument would permit “a clear pienentation of the 
Springfield arguments". | 
What the argument, in essence, amounts to is that Cape Girardeau 
believes that it could make a more persuasive argument for the maintenance 
of Channel 2 in Springfield and that its superior mastery of the English lan- 
guage would make for “a clearer presentation” of the reasons why Channel 2 
should not be taken out of Springfield. Assuming this to be ‘stun, then Cape 


Girardeau has already demonstrated its superior ability to write English in 


the Comments which it filed in this proceeding on December 3, 1956, wherein 
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661 it, just as WMAY-TV, urged the retention of Channel Z in Springfield. 
And if the Commission desires to hold that Cape Girardeau is superior in 
this respect, WMAY-TV interposes no objection. 

It may be true that Cape Girardeau’s skill as an advocate is superior 
to that of WMAY-TV and that it has a superior mastery of the English language, 
but the fact remains that the most casual reading of WMAY's Petition to Va- 
cate Order Staying Construction and Other Relief of July 30, 1956, its Com- 
ments of December 3, 1956 and its Reply Comments of December 28, 1956 
in this proceeding can leave no doubt as to WMAY-TV's position in this pro- 
ceeding. WMAY-TV has now stated ad nauseam to the Commission and now, 
once again repeats, its determination and desire to proceed with the construc- 
tion of Channel 2, at the earliest possible date. It has repeatedly argued to 


the Commission, as is made clear in its Comments of December 3 and its 


Reply Comments of December 28, that VHF signals are presently received 


and used in Springfield today and, therefore, even if Channel Z is removed, the 
market will not be effectively deintermixed. Therefore, no UHF island can be 
created and therefore the channel must remain in Springfield. 

It comes with poor grade for Cape Girardeau to make the argument 
that it does when the documents which have heretofore been filed with the Com- 
mission by WMAY+TV, Inc. clearly demonstrate, in an unequivocal manner, 
WMAY-TV's determination to do everything possible not only to retain that 
channel in Springfield but to commence operation on it at the earliest possible 
date, WMAY-TV has petitioned the Commission to vacate the order staying 


the construction of Channel 2; it has filed an Opposition to the Petition for 
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Rehearing and Reconsideration of the competing applicant for Channel 2 
| 


(Sangamon Valley Television Corp. ); and it has filed an application for ex- 


| 
tension of time within which to complete construction in which it stated that 


“the only reason why the applicant did not commence and has not completed 
construction” is the fact that the Commission prohibited such construction 
662 in its final decision awarding the channel to WMAY-TV. In addition, 
on February 4, 1957, the President of WMAY-TV, Inc. wired the Chair- 
man of the Commission as follows: 


“George C. McConnaughey, Chairman 
Federal Communications Commission 
New Post Office Bldg. 

Washington 25, D. C. 


Dear Mr. Chairman: 


Although we have already filed with the Commission a definite 
and categorical statement, through our counsel, urging the 
Commission to retain Channel 2 in Springfield, I want to per- 
sonally take this opportunity of repeating to you and the other 
Commissioners our unalterable opposition to the removal of 
Channel 2 from Springfield. 


We have spent years, and thousands of dollars, in securing a 
construction permit, and it is our determination to/ build the 

station on Channel 2, and to bring to this city, the Capital of 
Illinois, the finest in television programming. | 


Respectfully yours, 


Gordon Sherman 
President | 
WMAY-TV, Inc." 


It is one thing to ask for oral argument based upon a desire to elab- 
| 


orate further upon pleadings which the moving party has filed before the 


Commission. It is altogether another thing to request such oral argument and 
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to base the request upon innuendo, obfuscation, scurrilous implications and 
the contention that the moving party can write better English. 

At the risk of redundancy, once again, WMAY-TV states, for the 
record, that the Commission should not remove Channel 2 from Springfield; 
that it is ready, able, eager and willing to construct Channel 2 in Springfield; 


and that it would be inequitable and unjust to remove the channel from Spring- 


663 field at this date after WMAY-TV has spent over four years attempting 


to secure the channel and operate it in Springfield. 
Respectfully submitted 


WMAY-TV, INCORPORATED 


Marcus Cohn 

Cohn and Marks 

317 Cafritz Building 

Washington 6, D. C. 
Its Attorney 


February 18, 1957 
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REPLY TO OPPOSITION TO MOTION 
FOR ORAL ARGUMENT 


| 
Comes now V. W. LILLARD d/b as Cape Girardeau Broadcasting 


Company, (Cape Girardeau) in reply to the filings of WMAY-TV, Inc. (WMAY) 

and Signal Hill Telecasting Corporation (KTVI) in opposition to oral argument 

in the above entitled proceeding and states as follows: 
1, On February 8, 1957, Cape Girardeau filed a motion for oral 


| 
argument in the above entitled proceeding and pointed out the numerous reasons 


why, in its opinion, oral argument before the Commission was necessary and 
desirable in order to resolve the problems presented to the Commission by 
the filings in this and related proceedings and to afford due process to the 
participants. Cape Girardeau also attempted to point out the reasons why the 
Commission should not, even if it legally could, deny the right to file an ap- 


plication without hearing or, at least, oral argument when it could not or would 


not treat an application the same way. In other words, Cape Girardeau submits 


that the Commission should not follow a procedure in this important matter 
which might possibly satisfy the strict letter of the law but defeat its real intent 
and spirit. 
672 2. On February 11, 1957, the trade press indicated that the Commis- 
sion was, tentatively at least, disposed to move Channel 2 from Springfield to 
St. Louis and Channel 36 from St. Louis to Springfield. Although Cape Girar- 
deau does not believe everything it reads, it submits that any reasonable person 
would become, at least, a little apprehensive upon reading such news from a 


usually reliable source. 
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3, On February 18, 1957, KTVI the reported beneficiary of the 
Commission's proposed action, opposed oral argument, which opposition 


will be discussed later. This position was to be expected, if the facts of 


the Commission's present disposition in this matter are as reported in the 


trade press. On the other hand, WMAY would have been expected to be as 
interested as Cape Girardeau, if not more so, in seeking an opportunity to 
confront the Commission in oral argument with the compelling reasons why 
Channel 2 should be retained in Springfield. Instead, WMAY although avow- 
edly taking no position on whether or not oral argument should be held, actu- 
ally opposed the request for oral argument by attacking Cape Girardeau for 
having requested it. Cape Girardeau submits that this most recent WMAY 
filing points up better than Cape Girardeau possibly could, one of the reasons 
why oral argument is necessary in this proceeding. Because of the adjectives 
and adverbs used in the pleading, Cape Girardeau feels that, even at the risk 
of appearing argumentative, it should point out a few record facts. 

673 4. The "PETITION TO RESCIND "NOTICE OF PROPOSED RULE- 
MAKING' RESPECTING SPRINGFIELD, ILLINOIS, OR IN THE ALTERNATIVE, 
REQUEST FOR A CONSOLIDATED SECTION 316 SHOW CAUSE PROCEEDING 
AND A FORMAL RULE-MAKING PROCEEDING" filed by WMAY on August 24, 
1956, in this docket attacks strongly the whole rule making procedure followed 
in this case and contends that in this case there must be a full evidentiary 
hearing. That filing is consistent with what would be reasonably expected of 
anyone in WMAY’s position. Now in its most recent filing WMAY actually 
opposes even oral argument by attacking the party requesting it, whose inter- 


est in keeping Channel 2 in Springfield coincides with WMAY's. WMAY rises 
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in indignation at what it characterizes as innuendoes that it may have changed 


its position. If WMAY once wanted a full evidentiary hearing |which presum- 
| 
ably included oral argument, why does it not want even oral ar gument now? 


The answer should be made clear in this record, because, otherwise, the 
inference is inescapable that WMAY does not want Channel 2 as badly as it 
once did. | 
5. The next filing (subsequent to its strong petition of August 24, 
1956) by WMAY in this docket was its Comments filed on December 3, 1956, 
in which one paragraph, approximately two pages in length is devoted to 
“Comments Re Reallocation of Channel 2." No engineering abt on Channel 
2 are submitted nor is any of the evidentiary matter which was contemplated 
in the August 24 filing. Engineering data are submitted, gece in support 
of assigning Channel 36 to Springfield. In this December 3 filing, WMAY 
states that if Channel 2 were made unavailable, WMAY would! seek to establish 
a station on Channel 36, This filing is quite different from the filing of August 
24, 1956, in this docket, or the WMAY filings in Docket 10, 703 which indi- 
cated an all out fight for Channel 2. 
674 6. WMAY filed Reply Comments on December 28, 1956, consisting 
of five pages, half of which is devoted to argument on the allocation of Chammel 
2 and the other half is devoted to replying to engineering data submitted by 
Cape Girardeau showing that a station using Channel 36 in Springfield would 
not serve any of the area now being served by Station KTVI using that channel, 


Again the only engineering data are devoted to the use of Channel 36, In fact, 


it is Cape Girardeau's recollection that the only engineering data in this record 
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to support assigning Channel 36 to Springfield was supplied by WMAY. 

Cape Girardeau filed engineering data in both its Comments and 
Reply Comments which supply overwhelming facts requiring that Channel 2 
be retained in Springfield. Had Cape Girardeau believed that WMAY was 
not going to set out in this record the reasons, engineering and other, why 
Channel 2 should be retained in Springfield, the significance of the engineering 
data filed with the Cape Girardeau Comments and Reply Comments could have 
been set out in the body of those documents. The best way which Cape Girar- 
deau now knows to point up these facts to the Commission is by oral argument 
and that is why one of Cape Girardeau's seven reasons for requesting oral 
argument was the obvious failure of either of the Springfield applicants to make 
the presentations which could reasonably have been expected of them. 

7. On February 4, the President of WMAY apparently thought that 
WMAY's position needed clarification and sent a telegram to the Chairman of 
the Commission, a copy of which is set out in the WMAY filing of February 
18, 1957. This telegram was not sent to other counsel nor, is it part of the 
record in this proceeding. Accordingly it is meaningless so far as this pro- 
ceeding is concerned. If the President of WMAY believed WMAY's position 
675 needed clarification it is little wonder that other parties have been and 
still are confused. Even if the telegram from WMAY's president could be 
considered a part of this record, it still does not clear up WMAY's position. 


Is it WMAY's position that it wants Channel 2 in Srpingfield, Illinois, or that 


it wants either Channel 36 or 2, whichever the Commission wants to assign to 


Springfield? If the former is its position it should be stated clearly. If the 
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latter is its position it is understandable why a better case has not been made 
for keeping Channel 2 in Springfield. In either event, and despite WMAY's 
protestations that its position has been stated “ad nauseam", oral argument 
should be held to clarify the record. | 
8. Cape Girardeau has no pride of authorship. If WMAY would 
rather be the initiator, Cape Girardeau would be very happy to have the 
Commission grant in whole or in part WMAY’s petition of August 24, 1956. 
9. Only three matters raised in the KTVI opposition require reply 
-- the question of untimeliness of the motion, that granting it would cause 
delay and that the request for oral argument is an attempt to broaden the 
scope of the proceedings. So far as untimeliness is concerned it is respect- 
fully submitted that in view of the indication given in the Contmission's Notice 
| 
of October 12, 1956, that a "hearing, oral argument or demonstration" might 
be held, if warranted by the comments and reply comments, | it would have 
been discourteous not to wait for a decent period of time to permit the Com- 
mission to study the record before filing such a motion. Approximately thirty 
days is certainly not a long time to allow for that purpose. In any event, as 


pointed out above, WMAY’'s request for even broader relief has been on file 


since August 24, 1956, and Cape Girardeau would be glad to have that petition 


676 granted in whole or in part. The second contention of 

argument will cause delay, does not hold water. Oral argument can be held 
| 

as soon as the Commission desires to hold it. It is certainly much better to 

have this matter decided properly than quickly because hasty: action at this 


| 
point may cause extended delay and hardship later. The third contention, that 
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Cape Girardeau is attempting to broaden the scope of this proceeding, is un- 
founded. Cape Girardeau desires only the opportunity to appear before the 
Commission in order to point out to the Commission the facts in the record 
which compel the assignment of Channel 2 to Cape Girardeau, Missouri, which 
facts might otherwise be overlooked in the voluminous record in this and re- 
lated proceedings. 

WHEREFORE, Cape Girardeau again respectfully urges that the Com- 
mission on its own motion, on the petition of WMAY or on the motion of Cape 
Girardeau grant oral argument before the Commission in this proceeding. 

Respectfully submitted, 


V. W. LILLARD d/b as Cape 
Girardeau Broadcasting Company 


By /s/ Richard C, O'Hare 
Richard C, O’Hare 
His Attorney 


Corcoran, Youngman and Rowe 
1016 Investment Building 
Washington 5, D. C. 
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REPORT AND ORDER 
By the Commission: Commissioners McConnaughey, Chairman; and Doerfer 
dissenting in part and concurring in part and issuing 


statements; Commissioner Mack dissenting; Commis- 


sioner Craven abstaining from voting. 


1. The Commission has before it for consideration the proposals 


set out in its Notice of Proposed Rule Making issued in this proceeding on 


June 26, 1956, and subsequent further Notices, for the reallocation of tele- 
vision channels in the Springfield, Iinois and St. Louis, Missouri areas. 


Interested parties have been afforded an opportunity to submit comments di- 
i 


rected to the Commission's proposals and to advance counts P=cposels and 
we are now in a position to issue our Report. 
2. The Commission last June issued its Report and Order in the 
general television allocation proceeding in Docket No. 11532 outlining a long- 
range program designed to improve the television allocation| structure. At 


the same time we considered what action might be taken to improve the op- 
portunities for more effective competition among a greater number of stations 
in individual communities and areas pending a resolution of the long-range 
program, which will require some years to implement. In ditettes of 
this interim program a number of rule making proceedings cack as the instant 
one have been initiated proposing channel changes for various communities. 


3. With respect to Springfield, the Commission proposed to deinter- 


mix the area by shifting VHF Channel 2 from Springfield to St. Louis, Missouri, 


and to add UHF Channel 39 to Springfield, as follows: 


City 


Springfield, Dlinois 
St. Louis, Missouri 


Lincoln, Dlinois 


Channel No. 


Present 


2, 20, *66 
4, 5, *9, 11, 

30, 36, 42 
53 


Proposed 


20, 39, %66 

2, 4, 5, *9, 11, 
30, 36, 42 

49 


On July 25, 1956, the Commission issued a Notice of Further Proposed Rule 
Making in the Springfield proceeding concluding that the public interest would 
680 be served by assigning an additional UHF channel to Springfield and 
proposing to add Channel 26 as a third commercial UHF outlet. Subsequently, 
on October 12, 1956, the Commission issued a second Notice of Further Pro- 
posed Rule Making noting that Channel 36 has been in operation at St. Louis 
for some time and that there are many TV sets in the hands of the public in 
the area between St. Louis and Springfield capable of receiving this channel, 
and inviting parties to comment on a proposal to assign Channel 36 to Spring- 
field by deleting it from St. Louis instead of adding Channel 39 to Springfield. 
This proposal, it was pointed out, can be accomplished as follows: 


Channel No. 
Proposed 
20, 26, 36, *66 


7 ae ast oat Pam) 
30, 42, 49 


City Present 


Springfield, Dlinois 
St. Louis, Missouri 


2, 20, *66 
4, 5, *9, 11, 
30, 36, 42 
Jacksonville, Tlinois 29 49 
Davenport, Iowa-Rock Island- 
Moline, Ilinois 4, 6, *30, 36,42 4, 6, *30, 42, 68 
Signal Hill Telecasting Corporation operates Station KTVIon Channel 36 in St. 
Louis, and the Commission advised that any additional proceedings which may 


*Reserved for education. 
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be necessary in order to delete KTVI's present frequency would be instituted 
at a later date. 
4. On November 6, 1956 the Commission issued a Memorandum 
Opinion and Order in this proceeding with respect to a petition filed by Plains 
| 
Television Corporation seeking to amend the Commission's proposal to include 


the assignment of Channel 2 to Terre Haute, Indiana, in addition to St. Louis, 


as follows: | 


Channel No. 
Ci y Present | Proposed 


Terre Haute 10, *57, 63, 73 2, 10, *57, 63, 73 


The Commission stated that this request should be considered in conjunction 
| 
with the subject proceeding and that there was no necessity for amending the 


Notice of Rule Making or for instituting further rule making ts incorporate the 
Terre Haute proposal, and that Plains could fully prosecute the proposal to 
shift Channel 2 from Springfield to Terre Haute as well as to St. Louis as a 
counterproposal in the proceeding. 
5. In addition to the foregoing proposals, Cape Girardeau Television 
Company submitted a counterproposal urging that Channel 2 be assigned to Cape 
Girardeau, Missouri rather than St. Louis; and Wabash Valley Broadcasting 
Corporation, operator of Station WTHI-TV on Channel 10 in Terre Haute, sub- 
mitted a counterproposal urging that Channel 2 be assigned to Salem, [linois 
and Salem, Missouri, instead of St, Louis and Terre Haute. 


681 Comments have been filed by interested parties: Plains Television 


| 
Corporation (WICS) on Channel .20 in Springfield; Prairie Television Company 


(WTVP) on Channel 17 in Decatur, Dlinois; Signal Hill Telecasting Corporation 
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(KTVI) on Channel 36 in St. Louis; Midwest Television, Inc. (WICA) on Chan- 
nel 3 in Champaign-Urbana, Dlinois; American Broadcasting Company; the 

Joint Council on Educational Television and the City of St. Louis, support the 
proposal to shift Channel 2 from Srpingfield to St. Louis. ABC also supports 
the assignment of Channel 2 to Terre Haute in addition to St. Louis. WMAY-TV, 
Incorporated, which holds 2 conditional grant on Channel 2 in Springfield;1/ 


Sangamon Valley Corporation, unsuccessful applicant for Channel 2, and Cape 


Girardeau Television Company oppose the Commission's proposal. 2/ Cape 


Girardeau filed comments supporting its own counterproposal to assign Channel 
2 to Cape Girardeau, Turner-Farrar Association (WSIL-TV) on Channel 22 in 
Harrisburg, Dlinois, notes that the proposal to assign Channel 2 to Cape Girar- 
deau conflicts with its pending petition to employ Channel 3 in Harrisburg. Re- 
ply comments were filed by Plains Television, Signal Hill, St. Louis Amuse- 
ment Company and St. Louis Telecast, Inc., supporting the proposal to assign 
Channel 2 from Springfield to St. Louis. American Broadcasting Company filed 
reply comments supporting the counterproposal to assign Channel Z to St. Louis 


and Terre Haute. Cape Girardeau Television Company filed reply comments 


i/ On June 29, 1956, after a comparative hearing, the Commission released 

a Final Decision granting the application of WMAY-TV, Inc., but providing 

that ". . . the Commission may without further proceedings, substitute for 
Channel 2 such other channel as may be assigned to Springfield instead of Chan- 
nel 2 in the rule making proceedings now pending in Docket No. 11747 and subject , 
to the further condition that no construction shall be commenced under the permit 
here granted until further order of the Commission to be issued subsequent to 

the conclusion of Docket No. 11747 by the Commission and the specification by 

the Commission of either Channel 2 or such other channel as may be substituted 
for it in Docket No. 11747 as the channel on which WMAY-TV shall operate”. 


Sangamon Valley Television Corporation, 11 RR 783, 814. 


2/ The Attorney General of the State of Illinois has also opposed the deletion 
of Channel 2 from Springfield. 
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supporting its proposal to assign Channel 2 to Cape Girardeau, 
| 
casting Company (KF VS-TV) on Channel 12 in Cape Girardeau 


ments opposing the Cape Girardeau counterproposal. 


Hirsh Broad- 


filed reply com- 


7. In our Report and Order issued last June outlining the proposals 


| 
for interim action, we noted that because of the widely varying 


in individual markets and the numerous factors bearing on the 


circumstances 


choice of tech- 


niques in any individual community or area, it would not be possible to formu- 


682 = late rigid criteria to be supplied to individual cases in order to indicate 


the course that would best serve the public interest in each community. We 


| 
did conclude, however, that certain considerations would have 
| 
| 


a bearing on 


our decisions in the individual communities, and that in markets with one or 


more commercial VHF chamnels, the merits of proposals to el 
would depend, in large part, on such factors as: 


(1) Whether significant numbers of people would 


iminate a VHF 


lack 


| 
service as a result of the elimination of the VHF channel. 


(2) Whether one or more UHF stations are operating in the 


area, | 

(3) Whether a reasonably high proportion of the 
receive UHF signals. 

(4) Whether the terrain is reasonably favorable 


coverage. 


sets in use can 


Whether, taking into account all the local citcumstances, 


the elimination of a VHF channel would be consistent with 


the objective of improving the opportunities for effective 


competition among a greater number of stati 


188-A 


Similarly, we noted that the desirability of assigning additional VHF channels 
to communities would depend principally upon: 

(1) Whether it is possible to locate the new transmitter 
so as to meet the minimum transmitter spacings. 

(2) Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for the 
channel in the area to which it is proposed to be as- 
signed. 

Whether the addition of a new VHF assignment would 
be consistent with the objectives of improving the 
opportunities for effective competition among a greater 
number of stations. 
The proposals to delete VHF Channel 2 from Springfield and to assign this 
frequency elsewhere must be considered in the light of these factors. 

8. The Springfield area is predominantly UHF in the sense that a 
number of UHF stations are presently operating there and relatively little 
VHF service invades the area. Plains Television Corporation operates UHF 
683 Station WICS on Channel 20 in Springfield and Prairie Television Com- 
pany operates UHF Station WIVP on Channel 17 in Decatur, Illinois, some 
37 miles from Springfield. Other UHF stations operating in the general area 
are Station WBLN on Channel 15 in Bloomington, Illinois, 56 miles distan’ 2a/ 


and WEEK-TV on Channel 43 and WTBH on Channel 17 in Peoria, Illinois, 58 


Zal The Commission was recently notified that WBLN had ceased operation 
on February 5, 1957, because of financial difficulties, but hoped to return to 
the air within a month. 


| 
189-A | 
| 
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miles away. at Midwest Television, Inc. operates VHF Station WICA on Chan- 
nel 3 in Champaign, Illinois, about 78 miles from Springfield. 
9, The UHF character of the Springfield area is further evidenced by 
the high percentage of TV sets in the area capable of receiving UHF transmis- 
sions. The parties agree that virtually all sets in the Springfield area are 
equipped for UHF. Data in the record for June 1956 indicates that 100% of the 
sets in the Springfield metropolitan area and 99% of the sets in Sangamon Coun- 
ty, Springfield's home country, are equipped for UHF. Mortover, it appears 
that all sets now being sold in the Springfield area are caniones for UHF. The 
parties supporting deintermixture maintain that 87. 1% of all television homes 
in the nine-county area surrounding Springfield can presently receive UHF. 4/ 
10. The flat terrain in the Springfield area is ideally suited for UHF 
propagation. This Central Dlinois farmland contains few hills or other prom- 


| 
inent features which might restrict UHF coverage, and we are convinced that 


| 
UHF can deliver satisfactory service in this area. 


1l. No viewers will lose existing service by the deletion of Channel 
2 from Springfield since no station is presently operating on this frequency. 
The question remains, however, whether any areas that would receive service 
| 
from a station on Channel 2 in Springfield would not get service from any other 


station, i.e., the question of potential “white area", Plains|/Television, the 


3/ The Commission is today issuing a Report and Order in the Peoria TV 
reallocation proceeding (Doc. 11749) making Peoria an all-UHF community 
by shifting Channel 8 to Davenport-Rock Island-Moline and by adding UHF 
Channels 25 and 31 to Peoria. | 


4/ This high saturation of UHF receivers can be coukrested with the situation 
in St. Louis, where two VHF stations are operating in addition to one UHF sta- 


tion, and where it is estimated that only 40% of the sets are converted for UHF. 
: 
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Springfield UHF operator, submits that only an insignificant number of 
persons in a small area southeast of Springfield in Fayette and Effingham 
Counties would not be within the Grade B contour of at least one station if 
Channel 2 is deleted from Springfield. This “white area" can be estimated to 
vary from 160 to 350 square miles depending on the assumptions of power and 
antenna height employed; and the population within this area, centered about 
60 miles southeast of Springfield, is estimated to vary from 4, 000 to 8, 000 
persons. However, Prairie submits data indicating that there is a 65% set 
saturation in the two counties in which the "white area" is situated. While 


we are unable to evaluate the quality of service obtained in this area or to 


determine the type of installation necessary to get service, it is probable that 


some service is now being asovided: The parties supporting deintermixture 
argue, moreover, that no areas would lack service if the UHF stations employ 
the authorized maximum power of 5000 kw. They submit that the coverage 
afforded by UHF stations in the Springfield area operating with such power 
would be at least comparable to the coverage afforded by a Station on Channel 
2. 

684 12. WMAY-TV, opposing deintermixture, submits no engineering 
showing with respect to possible loss of potential service by the deletion of 
Chamnel 2 from Springfield. Sangamon Valley refers to a document that it 
submitted in an earlier proceeding last April, which reaches the conclusion that 
a "white area” of 499 square miles would result if Channel 2 is not employed 
in Springfield. 3/ 'Cape Girardeau computes the “white area" that would result 


5/ This figure is based on the operating power and antenna height of existing 
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from deletion of Channel 2 at 351 square miles, alleging that this area would 

contain a population of 12, 243 ecessna 
13, Since any computation of the area and population that might 

lose service by the deletion of Channel 2 from Springfield must be based on 

80 many variables and intangibles and must assume antenna heights and powers 

| 

to be employed in the future, no precise computation can be made. Moreover, 

the propagation curves presently available and methods of computation do not 

permit precise computations of coverage at specific locations. The predic- 

tions in the record as to the potential “white area” vary from|zero to 499 square 

miles. Furthermore, it should be emphasized that we are dealing here with 

potential “white area" not with the deletion of an existing service; and as noted 

above, some service is presently being provided. In any event, it is expected 

that only a relatively small area and population would not achive any Grade B 


service if Channel 2 is not employed in Springfield. 


| 
14, The deintermixture proposal for the Springfield area does not 
contemplate the deletion of Channel 2 from Springfield without its employment 
elsewhere, and the question of “white area" in Springfield must also be exam- 
| 


ined from the standpoint of the use of the frequency that can be made in other 


communities and the areas and populations that might gain their only service 


from such new use. Although a number of proposals for the reassignment of 


| 
stations and assumes a power of 500 kw at an antenna height of 900 feet for 


the UHF substitute for Channel 2. The propagation curves set out in the rules 
are employed. 


6/ Cape Girardeau's figure is based on the methods set out in Appendix A to 

the Commission's Report and Order issued last June, as amended by suggestions 

of the AFCCE. 
| 
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Channel 2 would merely duplicate VHF channels already assigned, stations 
employing these frequencies in such communities as St. Louis and Terre 
Haute would be required to locate their transmitter some distance from the 
center of the community in order to meet minimum mileage requirements. 
Accordingly, the new channels would not merely duplicate the service of 
existing VHF stations but would provide service to areas and population pres- 
ently not being served by the stations already in the community. The record 
indicates that if Channel 2 is employed in both St. Louis and Terre Haute, as 
685 proposed by some parties, an area of about 308 square miles contain- 
ing almost 3, 000 persons would receive a first Grade B service. If Channel 
2 is employed in both Cape Girardeau and Terre Haute, as suggested by 
another party, an area of about 277 square miles containing 3, 225 persons 


would be expected to receive a first Grade B service. Thus, although dele- 


tion of Channel 2 might result in a potential “white area’ in the vicinity of 


Springfield, the use of Channel 2 that can be made in other communities would 
afford service to “white areas" in other localities. 

15. We now turn to the possibilities for the employment of Channel 
2 in the event this! frequency is deleted from Springfield. The Commission 
initially proposed that Channel 2 be shifted to St. Louis, but it was later noted 
that Channel 2 could be employed in Terre Haute as well as St. Louis. Cape 
Girardeau Television suggests, in the alternative, that Channel 2 be assigned 
to Cape Girardeau, Missouri, and to Springfield, where it is now assigned, 
or to Terre Haute. Channel 2 cannot be employed in both St. Louis and Cape 


Girardeau. Finally, Wabash Valley, a VHF operator in Terre Haute, proposes 
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that Channel 2 be assigned to the communities of Salem, Ilinoi 
Missouri. 

16. One of the matters that the Commission indicated it would con- 
sider in the assignment of additional VHF channels is the possibility of em- 
ploying the frequency in the new community so that all minimum mileage 

| 

spacing requirements will be met. The record indicates that all of the pro- 
posals for the redeployment of Channel 2 from Springfield sites meet the 
minimum assignment spacing requirements or that transmitter sites are 
available, in accordance with the Rules, to provide the necessary minimum 
spacings and afford a principal-city signal over the community to be served. 
All of the proposals, therefore, meet the Commission's technical require- 
ments for the assignment of television channels. | 

17. St. Louis ranks as the 9th metropolitan area in the country with 


a 1950 population of 1, 681,281. The population of the City is 856, 796. Three 


commercial VHF channels are now assigned. Stations are operating on Chan- 


nels 4 and 5 and Channel 11 is involved in a comparative proceeding. An 
| 


educational station is operating on VHF Channel 9 reserved for the purpose. 
Three UHF channels are assigned. Station KTVI operates on'/Channel 36 and 
an application is pending for Channel 30. No Grade B or better television 
service from stations in other communities is received. The addition of Chan- 
nel 2 would represent a fourth commercial VHF outlet. The parties support- 
ing the assignment of Channel 2 to St. Louis submit that this city has a need 


for a wholly local programming service designed to serve the needs of the 


area, and contend that a fourth VHF station in St. Louis would provide the 
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area with local program material and would be available for use by local 
advertisers. Conversely, they maintain that the operation of a VHF station 

in Springfield would merely eliminate or degrade the service of one or more 
UHF stations. 

686 18. Terre Haute ranks as the 146th metropolitan area with a 1950 
population of 105, 160. The city population is 64,214, Three commercial 
channels, VHF Channel 10 and UHF Channels 63 and 73 are assigned. Wabash 
Valley operates Station WTHI-TV on Channel 10. No applications have been 
submitted for the UHF channels. Two VHF channels in other communities, 
Channel 4 in Bloomington, Indiana, and Channel 3 in Champaign, Dlinois, 
provide Grade B service to the immediate vicinity of Terre Haute. The pro- 
posed station on Channel 13 in Indianapolis would provide Grade B service to 
a part of the city. One UHF station on Channel 24 in Danville, Illinois, also 

’ provides some Grade B service to Terre Haute. ABC supports the assignment 
of Channel 2 to Terre Haute. 


19. The 1950 population of Cape Girardeau is 21,578 persons. Three 


channels are presently assigned, VHF Channel 12 and UHF Channels 18 and 


69. Hirsch Broadcasting Company operates Station KF VS-TV on Channel 12, 
No applications have been filed for the UHF channels. A station on Channel 6 
in Paducah, Kentucky would provide Grade B service to Cape Girardeau, 
Cape Girardeau Television Company urges that Channel 2 should be assigned 
to this community, pointing out that this assignment can be made by retaining 
Channel 2 in Springfield or shifting it to Terre Haute. Cape Girardeau sub- 


mits that unless an additional VHF channel is assigned this community will 
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| 
continue indefinitely to be a one-station market since no use ben be expected 
to be made of the UHF channels. | 
20. Salem, Ilinois has a 1950 population of 3, 611 persons and 
Salem, Missouri, 6, 159 persons. Wabash Valley Broadcasting Corporation, 
a VHF operator in Terre Haute, proposes that Channel 2 be designed to both 
| 

Salem, Dlinois and Salem, Missouri. This proposal would conflict with the 
assignment of Channel 2 in Terre Haute, St. Louis and Cape bivacdewas 
Neither Salem, linois nor Salem, Missouri has a local television assignment 


nor receives Grade B service from any stations operating outside the commu- 


nity at this time. Service could be obtained from UHF channels assigned to 
| 


| 
nearby communities, however. Wabash Valley argues that there is a greater 
| 


need for the service that would be afforded by stations on Channel 2 in the 
area surrounding Salem, Dlinois, and Salem, Missouri, than in the St. Louis 
and Terre Haute areas. Wabash Valley alleges that there is no local tele- 
vision service within 70 miles of Salem, Dlinois, or within 90 miles of Salem, 
Missouri; that both communities are situated in important rural areas pres- 
ently without VHF outlets; that the circulation of VHF sets in the area is 

| 
"notably high"; that few UHF receivers are presently in the area; and that 
neither town will receive local service unless VHF channels ee assigned. 
Opponents to the assignment of Channel 2 to these communities argue that it 
is highly doubtful that any one would attempt to operate television stations in 
either of these small communities. They point out that other channels are 


available for this area to provide service, for example, channels are assigned 


in Centralia, Illinois, 12 miles from Salem, [Dlinois, and in Rolla, Missouri, 
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23 miles from Salern, Missouri, and contend that the establishment of stations 


in small communities such as these would do little to further the Commission's 


objective of stimulating competition among a greater number of stattone./ 


687 21. Coverage data for Channel 2 in various combinations is supplied 


by Cape Girardeau Television, as follows: 


Within Interference-free Grade B Contour 


Cities Area in Square miles Population 
St. Louis (site west of city) 10, 525 1, 970, 270 
plus Terre Haute 7, 542 471, 346 
Total 18, 067 2, 441, 616 
Cape Girardeau 11, 100 544, 527 
plus Terre Haute 7,723 476, 755 
Total 18, 823 1, 021, 282 
Cape Girardeau 10, 000 497, 962 
plus Springfield 8, 525 535, 549 
Total 18, 525 1, 033, 511 
The foregoing tabulation demonstrates that the various combinations for the use 
of Channel 2 would'all serve substantially the same amount of area. However, 
with Channel 2 assigned to St. Louis, a greater population would receive serv- 
ice. Cape Girardeau Television argues, however, that its proposal for the 
assignment of Channel 2 to Cape Girardeau instead of St. Louis would be more 
efficient since it would provide more service to areas with fewer VHF services. 
However, much of the area and population within a Cape Girardeau station's 
Grade B contour already receive service from one or more VHF stations, and 


the greater majority would receive service from two or more VHF stations. 


22. The parties urging deintermixture submit that on the basis of 


7/7 Im light of our conclusions rejecting Wabash Valley's proposal for Salem, 


2s set out below, coverage data with respect to this proposal is not discussed 
in detail. 


| 
! 
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| 
their knowledge of local conditions and the experience encountered by UHF 
| 


stations in other markets similarly situated, the establishment of a VHF 
station in Springfield would effectively destroy UHF television in both Spring- 
field and Decatur. Prairie Television, the UHF operator in Decatur, sub- 
mits in this connection, that the VHF operation on Channel 3 in Champaign 
has already impaired its ability to compete and to render service in both 
Decatur proper and other parts of its service area; and it maintains that UHF 


cannot survive competition from an additional VHF station in this area. The 
| 
deintermixture proponents submit that if Channel 2 is deleted from Spring- 


field, the Channel 8 from Peoria as proposed in Docket No. 11749, the bulk 
of the service areas of UHF stations in Springfield and immediate area will be 


688 free from VHF competition. Plains Television, the Springfield UHF oper- 
ator, argues that if the Springfield-Decatur area is deintermixed, effective 
use can be made of assigned UHF channels, but if Channel 2 remains, the 
UHF frequencies will be wasted. It points out, on the other hand, that St. 
Louis and Terre Haute will derive no benefit from their UHF| channels since 
their use is precluded by the operation of local VHF stations as well as VHF 


service from outside the city. The only practicable means for bringing addi- 


tional service to these communities, Plains contends, is by the addition of 


VHF. 
| 
23. The opponents to deintermixture submit, on the other hand, that 


the Springfield area is not one in which UHF service is so clearly predominant 
| 
i 


that the mere deletion of Channel 2 can create a “UHF island’. They argue 


that Springfield will continue to be an intermixed market since both Springfield 
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and the surrounding area regularly receive VHF Station WCIA-TV on Channel 
3 at Champaign and rely upon this station as much or more than UHF Station 
WICS in Springfield itself. They argue that so long as such a high proportion 
of Springfield viewers rely on a VHF station, even though situated in a dif- 
ferent community, | it would not be possible by deleting Channel 2 to create a 
healthy atmosphere for the growth and development of UHF., Plains Television 
replies, however, ‘that while the Champaign VHF station does have a sub- 
stantial audience in Springfield, the UHF station has a greater audience during 
larger portions of the time. It also argues that complete deintermixture in 
order to achieve a healthy situation under which UHF can thrive is not re- 
quired since UHF can, in appropriate cases, compete with VHF signals orig- 
inating outside the community. The success of UHF stations WICS and WT VP 
in the Springfield-Decatur area against competition from the single VHF 
station in Champaign is cited as an indication of the ability of UHF to com- 
pete with one outside VHF station in this area. Furthermore, it is noted that 
much of the service areas of the UHF stations will be free from VHF compe- 
tition, The proponents of deintermixture assert that UHF has demonstrated 
that it can survive in the Springfield-Decatur area in competition with the 
existing VHF station in Champaign, but experience elsewhere makes it clear 
that UHF cannot survive against multiple VHF competition; and they argue 
that it is therefore essential that no additional VHF stations commence oper- 


ation. 


689 We have reviewed the record in this proceeding in the light of the 


factors listed in our Report and Order of last June, and have concluded that 
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the public interest would be served by deleting Channel 2 from Springfield 
and making it available for assignment elsewhere. The Springfield-Decatur 
area is now predominantly UHF, the terrain is satisfactory for UHF propa- 
gation, the vast majority of sets in the area are capable of receiving UHF 

| 
transmissions, and a number of UHF stations are actively engaged in pro- 
viding service to the public. Additional UHF channels in the lower portion 
of the spectrum are available for assignment to this area, end we are con- 
vinced that UHF can provide satisfactory service here, Our experience 
indicates that the establishment of a VHF station in such an area would seri- 
ously detract from the ability of the UHF stations to continue to provide serv- 
ice. While multiple UHF stations will be able to compete effectively in this 
market, there is great danger that the addition of a VHF hieaet would des- 
troy effective competition, Moreover, our decision here comports with our 
action in the Peoria deintermixture case (Docket No. 11749). In that pro- 
ceeding we have concluded that the public interest would be setved by de- 
leting Channel 8 from Peoria. A station on this frequency in Peoria would 

| 
have provided VHF service to parts of the service areas of UHF stations 
in the Springfield-Decatur area. Conversely a station on Channel 2 in 
Springfield would provide VHF service to portions of the area that will be 
served by UHF stations in Peoria, which the Commission has determined 
should be all-UHF. We conclude that the deletion of Channel 4 from the 


Springfield area will enhance the opportunities for more effective compe- 


tition among a greater number of stations. | 


25. Furthermore, Channel 2 can be employed effectively in other 
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communities upon its deletion from Springfield. Irrespective of the de- 
intermixture considerations, we find compelling reasons under Section 
307(b) of the Communications Act for making Channel 2 available for other 
communities. Deleting Channel 2 from Springfield makes possible a more 
effective and efficient utilization of the scarce VHF spectrum, releasing 
this channel for the purpose of providing multiple services in one larger 
community and another city of comparable size. 

26. Of the various conflicting proposals advanced for the use of 
Channel 2 upon its deletion from Springfield, we find that the assignment 
of Channel 2 to both St. Louis and Terre Haute is to be preferred. Wabash 
Valley has urged that Channel 2 be assigned to Salem, Missouri and Salem, 
Illinois, two very small communities presently without local outlets or 
service. Wabash Valley operates a VHF station in Terre Haute and the 
proposal for Salem would conflict with the proposal to employ Channel 2 
in Terre Haute. No parties have indicated in this proceeding that they 
would apply for channels in Salem, Missouri or Salem, Illinois; and there 
is no indication that communities of such small size can make effective use 
of these frequencies. We cannot find that the public interest would be served 
by assigning Channel 2 to these communities, even though they presently 
have no local outlets or service, especially in light of the need and demand 


for Channel 2 in other much larger cities. 


690 27. We have left for consideration the proposal of Cape Girardeau 


Television for the assignment of Channel 2 in Cape Girardeau and Terre 


Haute and the conflicting proposal to assign Channel 2 to St. Louis and Terre 
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Haute. The St. Louis metropolitan area, 9th in the nation, has over 1, 000, 000 
persons. It now has 3 commercial VHF channels. Cape Girardeau has a popu- 
lation of only about 20, 000 and now has one VHF station on the air, We feel 
that a 4th VHF commercial channel should be assigned to St. Louis before the 
relatively small city of Cape Girardeau is assigned a second VHF outlet. 
While a station on Channel 2 in Cape Girardeau would serve a relatively large 
audience, the great majority of its viewers would also receive service from 
2 or more VHF stations. Therefore, in light of the size and ‘uponaice of 
St. Louis, we believe the assignment of Channel 2 to this city/is required 
under Section 307(b). 

28. Moreover, we must not lose sight of our objective in under- 
taking the interim program to improve the opportunities for more effective 
competition among a greater number of stations. We cSiices tau objective 

| 

can be better achieved by assigning Channel 2 to St. Louis. Both St. Louis 
and Terre Haute are predominantly VHF areas. Two commercial VHF sta~ 
tions are already operating in St. Louis in addition to an educational VHF 
station, and a third commercial VHF station is expected to commence opera— 
tion shortly. Although a UHF station is still operating in the/area, this 
station supports the proposal to add a VHF channel, and indications are that 
the UHF station could not survive the advent of the third commercial VHF. 
We believe that more effective competition in St. Louis among a greater 
number of stations can be achieved by the addition of a VHF channel. In 


Terre Haute a VHF station is in operation and numerous additional VHF 
| 


signals invade the area. No applications for the UHF channels assigned to 
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this city are indicated. Making Channel 2 available in Terre Haute would 
enhance the opportunity for campetition among a greater number of stations 
in Terre Haute as well, 

29. We have proposed to substitute UHF Channel 26 and either UHF 
Channel 36 or 39 to replace Channel 2 in Springfield. We originally proposed 
Channel 39 but later suggested Channel 36, in light of the significant number 
of persons in the southern Illinois area between St. Louis and Springfield who 
had equipped their television sets to receive Channel 36 from St. Louis and 
would continue to be able to receive Channel 36 if operated in Springfield, 
Since the advent of an additional commercial VHF station in St. Louis will in 
all likelihood mean that a station will no longer operate on Channel 36 in St. 
Louis, the public'interest would be served if this frequency could be employed 
in Springfield in order that some of the viewers who have strip tuners designed 
for this frequency will continue to get service. While it is not possible on the 
basis of the record to determine precisely how many viewers within the ser- 


vice area of a station on Channel 36 in Springfield already have receivers 


691 equipped for Channel 36, the record does indicate that it is probable 
8/ 
that a significant number do have sets so equipped. We find in view of the 


foregoing that the assignment of Channel 36 in Springfield is to be preferred 


to Channel 39, and we are therefore assigning Channels 26 and 36 to Springfield. * 


8/ Some of the parties, including WMAY-TV, support the proposed shift of 
Channel 36 from St. Louis to Springfield, urging that this channel may be 
assigned in conformity with the Rules; that a television station operating on 
Channel 36 in Springfield would serve a large area which has heretofore been 
served by KTVI at St. Louis; and that sets which have been converted to re- 
ceive this channel from St. Louis would be able to receive it at Springfield. 
The parties conclude that there would be substantial overlap of the existing 
Grade B contour of KTVI, operating with 417 kw and an antemna height of 590 
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30. Signal Hill now operates Station KTVI on Channel 36 in St. 

Louis, and this frequency must be deleted in order to make it/available for 
“Soriugfistd. ‘Whtle Gther UHF channels woald be avetiable ti bts Louis on 
which Signal Hill could operate, this solution would require that viewers 
with strip tuners convert their sets merely for a temporary operation ona 
UHF channel. In light of our action adding VHF Channel 2 there is little 
likelihood that operation on UHF channels in St. Louis would be feasible on 
| 


a regular basis for some time to come, and requiring Signal Hill to switch 
| 
to another UHF channel would put the public to needless expense. Channel 


2 is being added to St. Louis, and this frequency could be made available 
for Signal Hill, but the record indicates that several parties intend to file 
applications for Channel 2 in St. Louis; and under the doctrine of the Peoples 


and Zenith cases,2/ all parties submitting applications for the new frequency 
| 
in St. Louis would be entitled to comparative consideration. The public 
interest would be served, however, by enabling Signal Hill to|continue to 


provide a television service in St. Louis on a temporary basis on another fre- 


quency until it can be determined who will operate on Channel 2 ona regular 


feet with the Grade B contour of a proposed station in Springfield operating 
with 1000 kw and an antenna height of 1000 feet since the sum)of the two con- 
tour ranges would be in excess of the 88 miles separation between St. Louis 
and Springfield. They contend that the overlap would be even’ greater if “us- 
able signals” rather than the Grade B contours were taken into account. Cape 
Girardeau opposes the assignment of Channel 36 to Springfield. It submits 
that the Grade B contours would not overlap basing its contention on calcu- 
lations using some of the data contained in the Appendix A of the Report and 
Order in Docket No. 11532. However, even under the assumptions made by 
Cape Girardeau, the contours fall short of overlapping by a 4 miles. 


9/ Peoples Broadcasting Co. v. U.S., 209 F. 2d 286 (1953), Zenith Radio 
Radio Corp. v. FCC, 2 F. 2d 629 (1954). | 
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basis. Channel 2 is the logical frequency on which Signal Hill should continue 
to afford St. Louis with a television service in the interim. Signal Hill, 

and any other interested parties, will be entitled to file applications for regu- 
lar operation on Channel 2; in the meantime Signal Hill can continue to afford 
the viewers in the St. Louis area with a television service. 

692 31. In view of the foregoing we will authorize Signal Hill to operate 
on Channel 2 on a temporary basis pending final action on an application for 
regular operation on Channel 2 in this city or the issuance of a final decision 
in a comparative hearing concerning this facility. Signal Hill, under the terms 
of the temporary authorization, will be required to cease operation upon the 
commencement of operation by the regular operator on Channel 2. Acceptance 
of this temporary authorization by Signal Hill shall be deemed as a surrender 
of any and all existing rights it may have with respect to Channel 36. In 
authorizing Signal Hill to operate on a temporary basis on Channel 2 as out- 
lined above, we emphasize that in any comparative hearing involving regular 
operation on Channel 2, no effect whatsoever will be given to any expenditure of 
funds by Signal Hill pursuant to the temporary authorization, nor will any other 
preference redound to Signal Hill by virtue of the temporary grant. The ex- 
traordinary procedures adopted in this case are necessary solely in light of 
the particular problems involved in providing a continuing television service 

to the people of St.!Louis. See Peoples Broadcasting Company v. United 


States, 209 F.' 2d 286 (1953). In the event that Signal Hill does not accept the 


temporary authorization for Channel 2 subject to the conditions described 


above, Channel 39 will be assigned to Springfield. 
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32. On February 11, 1956, Cape Girardeau Broadcasting filed a 
Motion for Oral Argument. Signal Hill filed an opposition to said motion and 
the movant has replied. All interested parties have had adequate opportunity 


to present their data, views and arguments with respect to the matters raised 


in this proceeding by means of written comments and replies, We are not 
| 
| 


persuaded that oral argument would serve any useful purpos¢ in the deter- 
mination of the issues presented. Accordingly, Cape Girardeau's request is 
denied. 
33. As noted in footnote 1 above, the Commission on June 29, 1956, 
released a Final Decision granting the application of WMAY-'TV, Inc., but 
providing that the Commission may, without further proceedings, substitute 
for Channel 2 such other channel as may be assigned to Springfield to replace 
Channel 2 in this proceeding and the Commission stated that a further order 
would be issued subsequent to the conclusion of this proceeding. An appropri- 
ate order will be issued in the adjudicatory proceeding with respect to this 
matter in light of our action herein. | 
34, In view of the foregoing, IT ISORDERED, That effective April 
15, 1957, Section 3.606, Table of Television Channel Assignments, IS AMEND- 
1o/ | 


ED, to read as follows: 


10/ The tabulation also reflects the amendment for Davenport-Rock Island- 
Moline in the Peoria proceeding in Docket No. 11749 by the addition of Chan- 
nel 8. 


City Channel 
Springfield, Dlinois 204+, 26-, 36-, “664 
St. Louis, Missouri 2, 4°, 5-, *9, 11-, 30, 424 
Jacksonville, Dlinois 49- 
Davenport, Ilowa~Rock Island- ; 

Moline, Dlinois 44+, 64, 8, *30+, 42-, 68 
Terre Haute, Indiana 2+, 10, 57+, 63-, 73+ 
693 35. Authority for the adoption of the amendments is contained in Sec- 
tions 1, 4 (i) and (j), 301, 303(a), (b), (c), (d), (e), (£), (g), (bh) and (r), 307(b), 
and 316 of the Cormmumications Act of 1934, as amended, and Section 4 of the Ad- 
ministrative Procedure Act. 

36. IT IS FURTHER ORDERED, That effective April 15, 1957, the 
outstanding authorization of Signal Hill Telecasting Corporation for the operation 
of Station KTVI on Channel 36 in St. Louis, Missouri, IS MODIFIED to provide 
for temporary operation on Channel 2 subject to the following conditions: 

(a) Said temporary authorization to expire automatically 
upon the commencement of operation on Channel 2 in St. 
Louis by a permittee so authorized by the final action of 
the Commission on any application or applications for 
regular operation on Channel 2; 

The submission to the Commission by April 1, 1957 of 
all necessary information on FCC Form No. 301, exe- 


cuted in triplicate, for the preparation of engineering 


specifications to cover the temporary operation on Chan- 


nel 2. Said information should be in conformance with 


lor be accompanied by an appropriate request for waiver 
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of the existing Rules and Regulations of the 
| 


Commission, including the change in the Table of 
Television Channel Assignments adopted herein 
allocating Channel 2 to Terre Haute, Indiaga; 
Construction looking to a change to Channel 2 not 
to commence until specifically authorized by the 
Commission after the information requested in 
(b) above is submitted; | 
In the event that Signal Hill is unable to commence 
operation on Channel 2 pursuant to such temporary 
authority by the effective date specified abpve, the 
Commission will consider a request for continued 
operation on Channel 36 until such temporary oper- 
ation on Channel 2 can be commenced, Saal in no 
event will such continued operation on Channel 36 
be extended beyond the date that a station ¢om- 
mences operation on Channel 36 in Springfield, 
Illinois; 
Acceptance of said temporary authorization on 
Channel 2 shall be deemed as a surrender of any 
and all rights Signal Hill may have with respect 
to Channel 36; | 
In any comparative hearing involving regular 


operation on Channel 2 in St, Louis no effect 
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whatsoever will be given to any expenditure of 
fimds by Signal Hill pursuant to the temporary au- 
thorization, nor will any preference redound to Signal 
Hill by virtue of the grant of or operation under 
said temporary authorization; 
That Signal Hill advise the Commission in writing 
by March 15, 1957, whether it accepts the tempo- 
rary authorization for operation on Channel 2 subject 
to the conditions described above. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 


Mary Jane Morris 
Secretary 


Adopted: February 26, 1957 


Released: March 1, 1957 


* See attached statements of Commissioners McConnaughey, Chairman; and 
Doerfer. 


NOTE: Rules changes herein will appear in Amendment 3-55. 
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695 STATEMENT OF CHAIRMAN McCONNAUGHEY 

I concur in the allocation which would move Channel 36 to Springfield and 
move Channel 2 to St. Louis, but must dissent with respect to that part of 
the Order which issues a temporary operating authority on Channel 2 at St. 


Louis. 


STATEMENT OF COMMISSIONER DOERFER 


I would not move Channel 2 from Springfield, Dlinois to St.| Louis, Missouri. 
But a majority of the Commission having ordered such move, I concur with 
that part of the Order which would grant temporary authorization to the UHF 


operator of Channel 36, 
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(Heading Omitted) 
PETITION FOR REHEARING 
Comes now Sangamon Valley Television Corporation (Petitioner), 
by its attorneys, and, pursuant to section 405 of the Communications Act, 


47 U.S.C. $ 405, submits its petition for rehearing addressed to the 


Commission's Report and Order of February 26, 1957 in the above-entitled 


proceeding. In support of the relief hereinafter requested, Petitioner rep- 
resents as follows: 

l. Petitioner's interest herein is two-fold: (1) Petitioner has ac- 
tively participated as a party in this proceeding since its inception on June 
26, 1956; and (2) Petitioner is an applicant in a comparative proceeding 
directed to the use of VHF Channel 2 at Springfield, Illinois, said compara- 
tive proceeding being still in progress.t-/ See McClatchy Broadcasting Co. 
v. FCC, U. S. Ct. of App. for D. C. Cir., October 18, 1956 (13 RR 2072); 
W. S. Butterfield Theatres, Inc. w. FCC, 237 F. 2d 552 (D. C. Cir. 1956). 

2. The television channels which have been allocated for use at 
Springfield, Tlinois and St. Louis, Missouri were allocated by the Com- 
mission's Sixth Report and Order (section 3. 606 of the Commission's Rules 
and Regulations) adoped on April 11, 1952. Until the issuance of the Report 
and Order in the instant proceeding, the television channels available for use 
*/ Sangamon was preferred for grant in the comparative proceeding by the 
hearing examiner on December 3, 1954. On June 29, 1956, the Commission 
released its decision reversing the examiner and awarding Channel 2 to 
WMAY-TV Incorporated. (11 RR 783.) On July 28, 1956, Sangamon filed a 


Petition for Rehearing and Reconsideration in the comparative proceeding; 
that petition is as yet unacted upon. . 
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720 in Springfield, Illinois were VHF Channel 2 and UHF Channels 20 and 
66, Channels 2 and 20 being designated for commercial use and Channel 66 for 
educational use. The television channels which have been available for use in 
the city of St. Louis are VHF Channels 4, 5, 9 and 11 and UHF Channels 30, 
36 and 42, all but VHF Channel 9 being designated for ews use. 

3. The rule making proceedings looking to the adoption of the Com- 
mission's Sixth Report and Order were instituted on May 6, 1948, and concluded 
on April 11, 1952. In said proceedings and by said Order the Commission under- 
took to distribute all the television channels available for use 80 as to achieve 


a maximum nationwide television coverage with a minimum of interference be- 


tween stations. To that end it assigned one or more television channels to 
| 


each of over 1, 000 cities and towns within the United States. | The proceeding 
was conducted and the Sixth Report and Order was adopted pursuant to sections 
303(d), (f£), and (r) and 307(b) of the Communications Act, and sections 2(c), 
4(b), and 8(b) of the Administrative Procedure Act. The validity thereof was 
affirmed on appeal. Peoples Broadcasting Co. v. United States, 93 App. D.C. 
78, 209 F.2d 286 (1953); Logansport Broadcasting Corp. v. United States, 93 


App. D.C. 342, 210 F.2d 24 (1954). 


| 
4. From the outset of the proceedings which resulted in the Sixth 


Report and Order, the Commission proceeded on the hypothesis that no truly 


nationwide television allocation plan could be established without using chan- 


nels in the new and relatively untried UHF band as well as in the VHF band 
in which television operations had been pioneered and were then being con- 


| 
ducted. This was done even though substantial advantages were known to 
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exist in the VHF band as regards coverage, economies of operation, and po- 
tential receiver audience. It was done notwithstanding the further fact that 
the Commission, as well as the broadcast industry, recognized that UHF opera- 
tions not only resulted in less service from the standpoint of both quality and 
quantity but also that the operation of UHF stations involved great difficulties 
and economic risks not present in VHF operation. The Commission, never- 
721 + theless, found it necessary not only to use both UHF and VHF channels 
in its nationwide allocation plan but also to “intermix” the use of such channels 
by allocating both UHF and VHF channels to certain of the same areas and 
communities. 

5. In explaining its action with respect to the use of both UHF and 
VHF facilities and the intermixture thereof, the Commission in its Sixth Report 
and Order (paragraphs 189-200) recognized the basic differences between VHF 
and UHF facilities as well as the different views in the industry concerning 
this problem, It concluded, however, that it must "make a wide dispersal of 
both VHF and UHF channels among the states and communities'"': that claims 
advanced to the effect that "Section 307(b) requires the Commission to treat 
VHF channels as completely different from UHF channels" must be rejected; 
that "the fair, efficient and equitable distribution required by the Communica- 
tions Act has reference to over-all distribution within any given radio service 
and not with respect to every type of station within a service’; that "stations 
operating in the UHF and VHF bands, although marked by distinguishing char- 


acteristics, will together constitute an integrated television service’; and that 


“the requirements of the Act can best be met by an over-all Table of Assign- 
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ments, which includes within its scope all channels which will be utilized in 
the television service." (Par. 194 of Sixth Report and Order.) 

6. In the instant proceeding, the Commission has amended section 
3, 606 of its Rules and Regulations for reasons contrary to the very reasons 
given for its original adoption. For this and the following additional reasons, 
Petitioner submits that the action taken herein is arbitrary, capricious, and 
unlawful. 

7. The principal, if not the only, reason given for the reallocation 
of Channel 2 to St. Louis and of Channel 36 to Springfield is to equalize com- 
petitive situations which the Commission knowingly created but now believes 
to be unfair. Signal Hill Telecasting Corporation operates UHF station KTVI 
722 in St. Louis on Channel 36, and Plains Television Corporation operates 
UHF station WICS in Springfield on Channel 20. By its action herein, the 

| 

Commission would delete Channel 2 from Springfield and sectors it to St. 
Louis admittedly to solidify the competitive positions of thesh UHF opera- 
tors. */ However, no basis whatsoever for such action or as reasons given 
therefor can be found in the Communications Act. To the contrary, the field 
of broadcasting as contemplated and provided for in the Act "is one of free 
competition." FCC v. Sanders Brothers Radio Station, 309 u. S. 470, 474 
(1940). 


——_— oo 
*/ E.g., the Commission's justification for taking Springfield's only VHF 
‘channel away is expressed in paragraph 24 of the Report and Order as follows: 


“Our experience indicates that the establishment dé a VHF 
station in [the Springfield] area would seriously detract from 
the ability of the UHF stations to continue to provide service." 
| 
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8. If the action of the Commission can be explained or justified at 
all, it can only be on the grounds that the reallocations involvedare necessary 
or desirable for the benefit and protection of individual UHF operators rather 
than in the public interest. This is contrary to the letter and spirit of the 
Act. (See sections 303 and 309, 47 U.S.C. 88 303 and 309.) As the Supreme 
Court has stressed, “the broadcasting field is open to anyone, provided there 
be an available frequency over which he can broadcast without interference to 
others. " FCC v. Sanders Brothers Radio Station, supra, 309 U.S, at 475. 

9. It is submitted that the reasons given by the Commission for its 
action herein are defective, and result in arbitrary and capricious conclusions. 
The following particulars make this manifest. 

10. The Commission justifies giving Channel 2 in St. Louis to Sig- 
nal Hill Telecasting Corporation by the fact that it is deleting its present 
authorization for Channel 36. It justifies transferring Channel 36 to Spring- 
field by stating thata "significant" number of sets between St. Louis and 
Springfield can now receive Channel 36. (Pars. 3 and 29 of Report and Order. ) 
It is submitted that/if so many sets can receive Channel 36 from St. Louis 
723 now, it should be left where it is, and Signal Hill should have no need 
for a VHF assignment. 

ll. The Commission rationalizes the reallocation of Channel 2 by 
contending that the “Springfield area is predominantly UHF." (Par. 8 of 


Report and Order.) Such a conclusion is fictional at best. There is only one 


UHF station in Springfield, and Channel 2 has been assigned there as long as 


' its Channel 20. In order to conclude that Springfield is a "predominantly UHF" 
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| 
area, the Commission includes in the “Springfield area” four UHF stations 


which are 37, 56, 58 and 58 miles away respectively. Springfield receives 

a marginal signal only from the closest one of these stations, but aes receive 

usable signals from VHF station WCIA in Champaign, Minois. */ Thus, if 

Channel 2 were left where it has been allocated for nearly five! years, Spring- 

| 

field would be a predominantly VHF area. | 
12. The Commission feels that the 100 per cent set ¢onversion ratio 

in the Springfield metropolitan area is an argument in favor of deleting Chan- 


nel 2. (Pars. 9 and 24 of Report and Order.) This is absurd; such a fact 


militates in favor of leaving Channel 2 in Springfield. It is well known that 


| 
low conversion ratios are the primary causes of UHF stations’ troubles; in 


Springfield everyone can receive UHF and an ideal situation is thus presented 
for the side-by-side thriving of UHF and VHF that was Sor eariece by the 
Sixth Report and Order. | 
13. <All parties agreed that white area would result from the dele- 
tion of Channel 2 from Springfield. Even Springfield's UHF station (which is 
owned by nonresidents and presently enjoys the services of two major net- 
works) estimated that 4, 000 to 8, 000 people would not be within the Grade B 
contour of any station should Channel 2 be reallocated. (Par. 11 of Report 
and Order.) The Commission disregarded this white area in cavalier fashion, 


*/ Yn paragraph 8 of its Report and Order, the Commission states that WCIA 
is "about 78 miles from Springfield." This is erroneous; WCIA's transmitter 
is some twelve miles closer to Springfield than Champaign is. | The VHF sta- 
tion thus is actually about 66 miles from Springfield, and its programs can 

readily be received there. | 
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724 partly by relying upon extravagant claims that 5, 000, 000 watt UHF 
operations would alleviate this loss of service. (Pars. 11-13 of Report and 
Order.) It is submitted that such a reliance upon hypothetical powers and 
antema heights is arbitrary and capricious; sound decisions in the public 
interest can only be based upon operating factors as they presently exist or 
may reasonably be expected to exist. (For example, a 5 megawatt operation 
is not only untried,’ but would be prohibitively expensive and hence is unlikely 
to be used commercially. ) 

14. St. Louis has been allocated four VHF channels since the Sixth 
Report and Order. | The Commission has now taken Springfield's only VHF 
assignment and given St. Louis its fifth. To counteract the effect of the white 
area which will result from taking Channel 2 from Springfield, the Commis~- 
sion contends that a lesser number of people will receive a first Grade B 
service from Channel 2 in St. Louis. (Par. 14 of Report and Order.) Why 
will not a Channel 2 operation merely duplicate the present VHF coverage 
contours from St. Louis? Simply because the Commission's Rules regarding 
mileage separations would be violated by locating Channel 2 in the center of 
St. Louis, and Channel 2 must therefore be located well outside of the city. 
Thus, the Commission relies upon a violation of its Rules as a justification 
for its action herein. It is submitted that such a rationale is arbitrary and 
capricious, and should be reconsidered. 


15. For still another reason the reallocations adopted in the instant 


proceeding are contrary to law, for the action taken does violence to the 


spirit as well as the letter of section 307(b) of the Act. The mandate of this 
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section is that: "The Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several States and 
communities as to provide a fair, efficient, and equitable distribution of radio 
service to each of the same." This mandate permeates and must control any 
allocation plans or planning effected by the Commission. See Logansport 
Broadcasting Corp. v. United States, supra. Further the eaaeeeie Court has 
held that the Commission's initial determination should be hich of two com- 


725 munities has the greater need for a frequency which cannot be used in 


349 U.S. 358 


both communities. FCC v. Allentown Broadcasting Corp., 
(1955). 

16. Here the Commission would add another VHF channel to the 
State of Missouri which already had been assigned 17 such channels, at the 
expense of the State of Dlinois which prior to the action hexein had only 11 such 
channels. Thus, Missouri, with a 1950 population of only 3, 954, 653 (57.1 
persons per square mile) would obtain another VHF aan? at the expense of 
Illinois, which has a population of 8, 712, 176 (158.8 per square mile), The 
Commission has decided to reallocate Channel 2 Dia aitgins the fact that 
the VHF facilities already enjoyed by Missouri grossly acd those presently 
allocated for use im the State of Illinois, both numerically and proportionately 
to population and area. | 

17. The action taken herein would give St. Louis/a fifth VHF channel 
and leave Springfield with none, notwithstanding the fact that the city of Spring- 
field is the capital of the State of Illinois, is centrally located within such state, 


and is the trading, political and cultural center of a vast area which has no 
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other adequate source of VHF service. The gross violation of section 307(b) 
is made more apparent by considering the rest of the nation. Only seven 
other state capitals do not have VHF assignments, and 1950 census figures 
relating thereto are illuminating. Dover, Delaware, has a population of 6, 223. 
Frankfort, Kentucky, has a population of 11, 916. The population of Annapolis, 
Maryland, is 10,047, while 3, 082 people live in Carson City, Nevada. 27, 988 
people reside in Concord, New Hampshire, and 8, 599 live in Montpelier, 
Vermont. Olympia, Washington, has a population of 15,819. Not only are 
these six state capitals much smaller than Springfield, but the total population 
of all six states combined is only 343, 751 greater than that of Illinois alone. 
18. The seventh state whose capital has no VHF assignment is New 
Jersey, with a population of 4, 835,329. Trenton has no VHF allocation, but 
the state is saturated with VHF signals originating elsewhere. Thus, when 


726 consideration is given to the facts, it is clear that the action taken in 


the instant proceeding violates section 307(b) of the Act, for it is difficult to 


conceive of an area in greater need of a Channel 2 operation than Illinois in 
general and Springfield in particular, and few if any areas have less need for 
another VHF channel than St. Louis. Yet here the Commission has deprived 
Springfield of its only wide coverage allocation to give St. Louis its fifth. 

WHEREFORE, the premises considered, Petitioner prays: 

1. That the Commission enter an order staying and postponing the 
effectiveness of the Report and Order adopted in this proceeding on February 
26, 1957, until the questions dealt with in this petition are properly considered 


and determined, and 


219-A 


2. That the Commission reconsider and vacate its| said Report and 
Order of February 26, 1957. 
Respectfully submitted, 


SANGAMON VALLEY TELEVISION CORPORATION 


D. M. Patrick 


Lester Cohen 


Stanley S. Harris 
| 
HOGAN AND HARTSON 
310 Colorado Building 
Washington 5, D. C. 
Its Attorneys | 


March 22, 1957 
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763 (Heading Omitted) 


PETITION FOR RECONSIDERATION AND 
Eo 
OPPOSITION TO "PROTEST OF LOUISIANA PURCHASE COMPANY 


WMAY-TV, Inc. (hereinafter referred to as WMAY), permittee of 
Station WMAY-TV, Springfield, Dlinois, and party to the above entitled pro- 
ceedings, hereby requests that the Commission reconsider and set aside its 
Report and Order of March 1, 1957, adopted in the above entitled proceeding, 
insofar as it reassigns Channel 2 from Springfield, Ilinois to St. Louis, 
Missouri. However, if the Commission should reaffirm its decision with 
respect to the reassignment of Channel 2, then WMAY opposes the document 
entitled “Protest” filed on March 18, 1957 in the above entitled proceeding by 
Louisiana Purchase Company insofar as that “protest” request the Commis- 
sion to set aside the reassignment of Channel 36 from St. Louis to Spring- 
field. In support thereof it states: 

The Assignment of Channel 2 

1. WMAY participated in the above entitled proceedings by filing 
Comments on December 3, 1956 and Reply Comments on December 28, 
1956. WMAY's position, as set forth in these Comments, emphasizes the 
principle that the determination of whether deintermixture should be adopted 
in any specific area is required to be based upon the specific evidence bear- 
ing upon the question whether deintermixture was appropriate for that area. 
The Commission has adopted this principle in a series of decisions it has 
issued in the deintermixture cases. Based upon a review of the evidence in 


764 each case, it has determined what action would best serve the public 
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interest in the area involved in each case. It is submitted that insofar as the 


Commission deleted Channel 2 from Springfield, it has failed to follow the 


principle that decisions with respect to individual communities are required 


to be based upon the relevant evidence relating to that parti 


It is submitted that the Commission's deletion of Channel 2 


cular community. 


‘from Springfield 


on the basis of the evidence submitted was unjustified and contrary to the pub- 
| 


lic interest. 
: | 


2. It is clear that the public interest is not served by deleting VHF 


assignments from an area which relies on VHF service from other existing 


| 
stations whose assignments remain unchanged. The Commission has adopted 


this principle in the deintermixture cases. In the Madison case it refused to 


| 
delete the VHF channel from Madison and to reassign it to Rockford on the 


ground that the VHF service from Rockford would continue 


Madison and would therefore defeat the very purpose of the 


VHF channel from Madison. | 


to be received in 


deletion of the 


| 
3. It is true that in the Madison situation the service from Rock- 


ford would have been Grade A service. The fact is, however, that it is not 
| 


the grade of service under the Commission's Rules which should be the im- 
i 


portant determining factor, but rather the extent to which the VHF service 


available in the area is in fact used by the viewing public. 


4. It is clear from the evidence which was submitted in the Com- 


ments and Reply Comments of WMAY-TV that WCIA, Champaign, Tlinois 


not only provides a satisfactory VHF signal in the Springfield area, but that 


its VHF service is used on an extensive basis in the Springfield community 
| 
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by Springfield viewers. The evidence demonstrates that in substantial portions 
of the week the Champaign VHF station is the most listened to station in the 

City of Springfield. So long as a high proportion of Springfield viewers now re- 
765 ly on the Champaign VHF station, it is clear it will be impossible, merely 


by the deletion of Channel 2 from Springfield, to create a healthy atmosphere 


for the growth and development of the UHF. The decision of the Commission 


in its Report and Order of March 1, 1957 in the above entitled matter does not 
deal directly with the considerations set forth above. Insofar as it fails to 
deal with these facts, the decision is erroneous; further, it is arbitrary in that 
the principles adopted and applied in the Madison case have not been applied in 
the instant decision. The oblique determination by the Commission that the 
Springfield area is predominantly UHF, in the face of the evidence set forth 

in the Comments and Reply Comments of WMAY, is wholly arbitrary and 
capricious. It is certainly impossible to characterize an area where a VHF 


signal has such extensive acceptance by the public as a predominantly UHF 


area. The important fact here is not the theoretical presence of a VHF sig- 
nal, but its acceptance by the viewing public. This crucial fact cannot be 


disregarded by the Commission in its resolution of the questions presented 
in this proceeding. It is clear that when full recognition is given to this fact, 
the Commission is required to retain the assignment of Channel 2 in the 
Springfield area. 
Channel 36 Reassignment 
5. If the Commission should adhere to the erroneous decision that 


Channel 2 should be deleted from Springfield, then, as was set forth in the 
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Comments and Reply Comments of WMAY, it is imperative that Channel 36 
now assigned to St. Louis be assigned to Springfield. As we have pointed 
out in the evidence submitted with the Comments and Reply; Comments, the 
| 
reassignment of Channel 36 to Springfield in such a case would make possible 
the reception of a Channel 36 Springfield station in a portion of the area which 
lies between Springfield and St. Louis. As a matter of fact, if any other 


channel is assigned to Springfield, the Springfield UHF-- 


(Heading Omitted) 
(Received Apr 2, 1957, F.C.C. Mail & Files) 
908 OPPOSITION TO PETITION FOR REHEARING 

NOW COMES Signal Hill Telecasting Corporation, a party to these 
proceedings, and opposes the petition for rehearing filed herein by Sanga- 
mon Valley Television Corporation, In opposition to the said petition for 
rehearing, Signal Hill shows as follows: 

l, Tracing the historical precedence of Section 3, 606 of the Com- 
mission's Rules, and the Sixth Report and Order, Sangamon (Petitioner) 
has pointed up the bases employed by the Commission in its efforts to 


achieve "a nationwide competitive television service" (Paragraph 197, 


Sixth Report and Order). In so doing, Petitioner has, to a large measure, 


made out a prima facie case against itself, since the overriding public inter- 
est considerations which prompted the Commission to adopt the basic princi- 
ples of the Sixth Report and Order are equally valid in the light of its deci- 
sions in this docket, 

2. Petitioner should not and the Commission cannot overlook the 
hard facts of economic life. The reallocation of Channel 2 back to Spring- 
field would kill off not only the Springfield UHF station but at least four 
others presently serving Springfield, which would be impoverished by the 
relative super-service of a high power VHF installation, Basically, the 
Commission's reasoning is as simple as the ABC's of economics. If central 
llinois is to retain and encourage a competitive television system through- 
out the area, a VHF station cannot be operated in Springfield. If, indeed, 


UHF is to survive anywhere throughout the United States-and no one 
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seriously contends that a nationwide competitive television system can exist 
without UHF--it must flourish in areas such as that surrounding Springfield. 
If UHF cannot live in Springfield and surrounding communities, it had best 
be erased from the allocation tables. The reallocation ofa VHF channel 

| 
909 to Springfield and the operation thereon by Sangamon or any other 
successful applicant will as surely spell the demise of UHF in the Spring- 
field area as if the Commission had reassigned the UHF Hand to other ser- 
vices, 

3. Petitioner has cited Sanders Brothers as authority that the field 

of broadcasting "is one of free competition." Yet, it would, through the 
requested operation of a VHF station, enjoying unlimited Peon er ad- 
vantage (by Petitioner's own admission) of service over _ stations in 
the area, kill them off, in complete disregard of the salle interest and the 
continuation of the ‘free competition" outlined in Sanders! Brothers. Peti- 
tioner, of course, recognizes that through the action of the Commission in 
reallocating Channel 2 to St. Louis certain UHF operators are relieved 

| 

| 


from the possibility of unreasonable competition from a VHF station, Such 
| 


action is only incidental to the Commission's overriding considerations in 


| 
deciding in the public interest. Can Sangamon contend that the public inter- 


est, convenience and necessity will be best served by the demise of televi- 
sion competition in central Dlinois? 


4, There can be no doubt that if Channel 2 were reallocated to 
| 


Springfield the various UHF operators now serving Springfield would atrophy 


and die. In a surprising concession Petitioner states, "Thus if Channel 2 


226-A 


were left where it has been allocated for nearly five years, Springfield 
would be a predominantly VHF area." Perhaps it may be said further that 
the negative pregnant implied by such statement would operate as a con- 
cession by Petitioner that the area is now "predominantly UHF." 

5. The crux of Petitioner's request for rehearing and, indeed, of 
its position throughout the entire reallocation proceedings in Docket 11747 
is strikingly revealed in the fact that Sangamon does not claim that it will 
be at any commercial disadvantage by operating a UHF station in Springfield; 
rather, it seeks and has always sought in this proceeding the tremendous 
commercial advantage that would accrue from operating a VHF station in 
a UHF area, Unwilling to compete on an equal level with other UHF sta- 
tions, Petitioner is still striving for the advantageous position that Chan- 
910 nel 2 would afford it, by means of which it could reduce four or 
five other stations to financial ruin. Surely, indeed, by such a procedure 
the public interest would be damned. 

6. Petitioner complains that Commission's prediction of five mega- 
watt UHF stations would eliminate any white areas around Springfield is 
untried and, therefore, invalid. No scintilla of evidence has been presented 
by Sangamon to refute the Commission's predictions. Experimental opera- 
tions in Wilkes Barre, Pennsylvania, and elsewhere amply bolster the 


Commission's estimate of additional service through five megawatt UHF 


operations, Had Sangamon furnished engineering affidavits or other exhi- 


bits to controvert the Commission's view, its otherwise unsupported argu- 


ments would be strengthened by an aura of truth. However, in fact, it 
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could not have furnished such evidence, since there can bene valid denial 
of the Commission's estimates of increased service from higher power. 

7. The Commission in its Report and Order released March 1, 
1957, in this proceeding ace forth irrefutably the competitive advantages 
accruing in St, Louis and Springfield from the reallocation of Channel 2. 
Not the least of these is the promotion of competitive television in St. Louis 
through the addition of another channel, Conversely, as aforementioned, 
competitive television can now flourish in central Ilinois, 

8. Finally, Petitioner pleads Section 307 (b) of the! Act, in an effort 


to show that the State of Ilinois has been discriminated against in the over- 
| 


all allocation of VHF channels. 1/ Again, Petitioner has done much to make 
out a case against itself. With UHF relatively flourishing |in central Ilinois, 
the Commission would be surely derelict in its duty to the | public interest 
if it permitted Sangamon or another operator to construct @ VHF station in 
the area and kill off competitive television now serving a large area of the 

| 


State of linois. Pursuant to Section 307 (b) the Commission has wisely 


| 
allocated VHF and UHF frequencies throughout Dlinois and in no comparable 


| 
9ll state are the two services operating on such a satisfactory economic basis. 


The flat country of central Ilinois is ideally suited for UHF (On the con- 


trary, the relatively mountainous country of Missouri urges the use of VHF 


| 

1/ In this connection, the Commission has stated: "We cannot accept the 
— View that Section 307 (b) requires a mathematical equality in the distri- 
bution of VHF channels among the several states." Logansport Broad- 
casting Co., 8 RR 401, 404. | 


228-A 


rather than UHF) and since it has obtained a foothold in the center of the 


state the Commission would perform a disservice to the public if it were to 


permit reallocation of a VHF station to Springfield. Parenthetically, it 
becomes apparent that Petitioner would have a super-power VHF station 
designed to serve the whole of Illinois--provided Sangamon could own and 
operate it, Further, as Petitioner observes, the population of Illinois 
greatly exceeds that of Missouri, The considerably larger number of per- 
sons living in small cities and towns throughout Dlinois provides an ideal 
area for the encouragement and growth of UHF. A plurality of stations 
will undeniably go considerably farther toward establishing a statewide 
competitive television service than a few super-power VHF stations monop- 
olizing the television service. 2/ 

9. Signal Hill puts little import to Petitioner's recital of various 
state capitals without VHF channels. True, Dlinois is not now allocated a 
VHF station for Springfield, Petitioner cannot seriously contend that the 
public interest of the United States or of the State of linois or, for that 
matter, of the capital city of Springfield would be better served by one VHF 
station rather than two or more local and four or five other UHF stations. 
Too, Petitioner conveniently overlooks the fact that the City of Chicago is 
allocated five VHF channels and five UHF channels, the largest number 


allocated to any city in the United States. 


2 / See Validity of Television Allocations, 7 RR 377, wherein the Com- 
mission defended properly its rights to make city-by-city allocations 
by regular procedures. 
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912 10, WHEREFORE, it is requested that the petition for rehearing 


be forthwith denied as the findings of the Commission in its several Orders 
in this docket are correct, are founded in logic, are supported by the evi- 


dence and--more importantly--are in the public interest, convenience and 
necessity. | 


Respectfully submitted, 


SIGNAL HILL TELECASTING CORP, 


By: 


William A, Roberts 
| 


Monroe Oppenheimer 


Its Attorneys 


OF COUNSEL: 


Sher, Oppenheimer & Harris 
1026 Woodward Building 
Washington, D, C. 


Roberts & McInnis 
1012-14th Street, N. W. 
Washington, D. C. 


April 1, 1957 


(Heading Omitted) 
(Received Apr 3, 1957, F. C.C. Mail & Files) 
974 OPPOSITIONS TO PETITION FOR REHEARING OF 

SANGAMON VALLEY TELEVISION CORPORATION AND 

PETITION FOR RECONSIDERATION OF WMAY-TV, INC. 

Comes now Plains Television Corporation, by its attorneys, and op- 
poses the Petition for Rehearing filed.March 22, 1957, by Sangamon Valley 
Television Corporation and the Petition for Reconsideration and Opposition 
to "Protest" of Louisiana Purchase Company filed March 27, 1957, by 
WMAY-TV, Inc., insofar as the latter pleading seeks reconsideration of the 
Report and Order released March 1, 1957, in the above-entitled proceeding. 
In support whereof, the following is shown: 

1, Plains has participated fully in the above-entitled proceeding and 
its interest therein has heretofore been made known to the Commission. 

The actions taken by the Commission in its Report and Order of March 1, 
1957 were in accordance with recommendations made to the Commission 
by Plains and Plains is opposed to any modification thereof, 

2. Each of the subject pleadings here under consideration seeks re- 
versal of the Commission's determination to reallocate Channel 2 from 
Springfield to St. Louis and Terre Haute. It is thus appropriate that they 
be answered in a single pleading. 

975 3, At the outset it may be noted that Sangamon has apparently ex- 


perienced a remarkable revival of interest in this proceeding. As the los- 


ing applicant in the Springfield Channel 2 proceeding, Sangamon's participa- 


tion heretofore has been little more than pro forma, Its Comments filed 


December 3, 1956, consisted of only 2-1/2 pages and were unsupported by 

any engineering statements or other factual material. It failed to avail 

itself of its opportunity to file Reply Comments on December 23, 1956, 

Its Petition for Rehearing, however, consists of aaproximately 7-1/2 pages, 

or three times the length of its Comments. | 
4, Sangamon declines, for the most part, to argue the merits of 

deintermixture of the Springfield and St. Louis areas within the framework 


of the new allocation policies laid down in the Commission's Report and Order 


of June 26, 1956; rather it prefers to present once again the time-worn argu- 


ments against any policy of deintermixture. It asserts that |the Report and 


Order in this proceeding is inconsistent with the Sixth Report, which, of 
course, itis, and then goes on to make the remarkable statement that for 
; | 

this reason "the action taken herein is arbitrary, capricious and unlawful," 
In Docket No, 11532, the Commission, after careful reexamination of its 
prior ailceation policies, concluded that the Sixth Report had been an error 
in assuming that UHF and VHF assignments could be successfully inter- 
mixed on a nationwide basis. This and other deintermixture proceedings 
976 are the dutgrowth of that conclusion, It is clearly within the Com- 
mission's authority to modify its allocation policies in the ight of new facts 
and circumstances, and the Commission is to be commended, rather than 
vilified, for recognizing and seeking to correct the errors which have been 
made in the past, 


5. Sangamon's second time-worn argument against 


is that it is contrary to the statutory policy of free competition and designed 
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solely for the benefit and protection of individual UHF operators rather than 


in the public interest. Once again, we are treated to the somewhat ludicrous 


spectacle of a would-be monopolist posing as a champion of competition. 
Experience since the "freeze" has demonstrated to the satisfaction of all 
responsible opinion, both in the government and the industry, that intermix- 
ture of UHF and VHF results in less rather than more competition. The 
Commission action in this and other deintermixture cases is for the express 
purpose and will obviously have the effect of enhancing the opportunities for 
more effective competition among a greater number of stations, The Com- 
mission has also made clear that the purpose of deintermixture is not to 
benefit any individual station operator and that any such benefit that may 
result is merely incidental, 

6. If the Commission had declined to remove Channel 2 from Spring- 
field, the result would have been to give the successful Channel 2 applicant 
977 an insuperable advantage over any local competitor, This surely 
would have been repugnant to the policy of free competition, It would also 
have been allocation for individual benefit to a far greater extent than is the 
decision complained of, 

7, Sangamon also trots out the hoary argument that deintermixture 
is contrary to Section 307(b) of the Act in that it does not result in an equita- 
ble distribution of VHF frequencies, Here appears a striking inconsistency 
in Sangamon's position, In its initial argument (see paragraph 5 of its peti- 
tion) it seems to be asserting that UHF and VHF channels must be regarded 


as substantially equivalent. Yet in discussing Section 307(b), it is clearly 
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arguing that VHF channels are very different from UHF and 
sult, each state is entitled to its fair share, Plains agrees 


307(b) cannot be applied without recognizing one difference between VHF 


and UHF and the results of that difference upon the utilization of UHF chan- 


nels in intermixed markets, 


8. In achieving an equitable and efficient distribution of facilities, 
the Commission must be concerned with real allocation, not paper ones, 
Retaining Channel 2 at Springfield, at the cost of destroying |the usefulness 


of UHF assignments in Springfield and Decatur and other communities in 
| 


the vicinity could hardly be called either equitable or efficient, The alloca- 


tion of Channel 2 cannot be viewed in a vacuum without regard to its effect 


978 on other allocations, Without Channel 2 at Springfield, the Spring- 


field-Decatur area can make effective use of its UHF ehanndis: with Channel 
2 at Springfield, it cannot. | 
9. The St, Louis and Terre Haute areas derive no benefit from their 
UHF channels since their use is precluded by local VHF stations in St, Louis 
and by a local UHF station combined with VHF service from outside in the 
case of Terre Haute. The only way in which these areas can be given more 
television service is through additional VHF channels. But in Springfield, 
Channel 2 would mean less service for the Springfield-Decatur area, rather 


than more. Thus, Channel 2 is needed far more by St. Louis and Terre 


Haute than by Springfield, which in fact would be better off without it, An 
| 


opposite conclusion would have to be based upon an assumption that Section 
| 


307(b) is concerned with the mere paper allocation of television facilities, 


rather than with actual operating stations. 
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10, Sangamon argues that the Commission erred in finding that 
the "Springfield area is predominantly UHF," This finding has ample 
basis in uncontradicted evidence submitted by Plains, which showed that 
over 50% of the area within the Grade B contour of a Springfield UHF Sta- 
tion has no more than one VHF Grade B service, thata substantial addi- 
tional portion has no VHF service, and that, in contrast, the entire area 
has at least one other UHF Grade B service, and over 50% of the area has 
979 at least two other UHF Grade B services. Sangamon asserts that 
"ig Channel 2 were left where it has been allocated for merely five years, 
Springfield would be a predominantly VHF area, " This, of course, is true 
and is precisely the reason why the Commission concluded that it was neces- 
sary to deintermix Springfield. 

11, Sangamon's remaining arguments are that the shift of Channel 
2 will produce "white area" and that deintermixture is unnecessary because 
of 100% conversion in the Springfield metropolitan area, It is questionable 
whether Sangamon, which has submitted no evidence of its own and made no 


effort to contradict the evidence of Plains and other deintermixture propo- 


nents, can now properly advance the "white area" argument, In any case, 


the record is clear that "white areas" created, if any, are theoretical only, 
that service is presently being provided in such areas, and that even by the 
most pessimistic estimate in this record the "white areas" are insignificant 
compared to the advantages to be gained by the Commission's reallocations, 
12, The argument that 100% set conversion in Springfield renders 
deintermixture unnecessary is totally unsupported by any factual presenta- 


tion and clearly contrary to nationwide experience since the "freeze," as 
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recognized by Congress, the Commission, and the industry. 
2 
13. WMAY-TV does not share Sangamon's optimistic view of the 
980 future of UHF in Springfield if Channel 2 were to be retained there. 
On the contrary, it goes to the other extreme, asserting, as its sole argu- 
ment against the Commission's Report and Order, that rit will be impos- 
sible, merely by the deletion of Channel 2 from Springfield, to create a 
healthy atmosphere for the growth and development of the UBF, " This 
pessimistic prediction is based solely upon the fact that vir station WCIA, 
Champaign, Indiana, has a substantial audience in the Springfield area, 
The success of UHF to date in Springfield and Decatur, delepite the competi- 
tion of WCIA, isa sufficient answer to WMAY-TC, Its pessimism is ob- 
viously not real, but for purposes of argument only, sac WMAY-TV has 
heretofore indicated in this proceeding that it will construct a UHF station 
if it is unable to get Channel 2, | 
For the foregoing reasons, it is submitted that sig acces for re- 
consideration of the Commission's Report and Order in this proceeding must 
be denied. 
Respectfully submitted, 
PLAINS TELEVISION CORPORATION 


By /s/ James A. McKenna, Jr. 


/s/ David S, Stevens 


McKenna & Wilkinson | 

1735 DeSales Street, N. W. 

Washington 6, D. C. | 
April 8, 1957 Its Attorney 


(Heading Omitted) 
(Received Apr 9, 1957, F.C, C. Mail & Files) 
990 OPPOSITION OF AMERICAN BROADCASTING COMPANY 

TO PETITION FOR REHEARING OF SANGAMON VALLEY 

TELEVISION CORPORATION AND PETITION FOR 
RECONSIDERATION OF WMAY-TV, INC. 

American Broadcasting Company notes herewith its opposition to 
the Petition for Rehearing filed March 22, 1957 by Sangamon Valley Tele- 
vision Corporation’ and to the Petition for Reconsideration and Opposition 
to "Protest" of Louisiana Purchase Company, filed March 27, 1957 by 
WMAY-TV, Inc,, in so far as the latter pleading seeks reconsideration of 
the Commission's decision to reallocate Channel 2 from Springfield, Dlinois, 
to St. Louis, Missouri. 

ABC has participated fully in the above-entitled rule making proceed- 
ing and its interest therein has heretofore been made, known to the Commis- 
sion. 

In principal part, the petition of Sangamon is not directed to the 
merits of deintermixture in the Springfield and St, Louis areas within the 
framework of the Commission's new allocation policies laid down in the 
June 26 Report and Order in Docket No, 11532, but merely presents once 
again the time-worn arguments against any change in the Sixth Report. As 


991 to such arguments, they have been made and remade, answered and 


reanswered ad nauseum and ABC considers that further comment is un- 


necessary. 
Leaving such arguments aside, the contentions of Sangamon are 


that the move of Channel 2 from Springfield to St. Louis and Terre Haute 
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will produce "white areas" and that 100 percent UHF conversion in the 
Springfield metropolitan area renders deintermixture of Springfield un- 
necessary. The somewhat inconsistent position of WMAY-TV is that be- 
cause of the existence of VHF station WCIA in Champaign- Urbana, the re- 
moval of Channel 2 from Springfield will not "create a healthy atmosphere 
for the growth and development of the UHF." | 
It is questionable whether Sangamon, which offered no evidence in 
this proceeding on its own behalf and made no attempt to contradict the 
evidence submitted by the deintermixture proponents, may now properly 


raise its "white area'' argument. In any case, the uncontradicted evidence 


| 
of record shows that the "white areas", if any, created by the move of 


Channel 2 are, by the most pessimistic estimate, insignificant as compared 


with the advantages which will flow from the reallocations adopted by the 


Commission. 


It has been noted that the Commission is here confronted with the 


conflicting assertions of Sangamon that deintermixture of Springfield is 
unnecessary because of 100* percent set conversion in the Springfield 
metropolitan area and of WMAY-TV that deintermixture is useless because 
of the existence of WCIA at Champaign-Urbana, The truth lies, as the 

992 Commission correctly found in its Report and Orde, midway be- 
tween these extremes. Sangamon offers not one particle of factual material 
in support of its assertion that present UHF set eeseoauca ke Springfield 


offers a complete solution to the UHF-VHF problem in that area, This 


assertion is contrary to all experience since the freeze which shows, as 


| 
the Commission has found, that in the absence of special circumstances 
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competition of two VHF stations is fatal to UHF, irrespective of the degree 
of UHF circulation at the time the VHF stations come on the air, Among 
the factors which Sangamon ignores is the fact that for UHF to survive re- 
ceiver conversions must not only be attained but maintained, Until all or a 
majority of the television sets produced are all-channel, the maintenance of 
UHF receiver circulation will remain as substantially as difficult a problem 
as achieving it in the first instance. 

A complete answer to WMAY-TV's asserted pessimism lies in the 
present success of UHF in Springfield and Decatur despite the existence of 
WCIA. Moreover, this pessimism should not be taken too seriously in view 
of WMAY-TV's expressed intention to seek Channel 36 if Channel 2 is removed 
from Springfield. 

It should be noted that neither Sangamon nor WMAY-TV have given 
any consideration to the substantial benefits resulting from the addition of 
Channel 2 at St. Louis, Missouri, and Terre Haute, Indiana. 

993 The Commission's Report and Order in this proceeding is in full ac- 


cord with the policy determinations reached in Docket No, 11532 and cor- 


rectly applies the criteria there laid down both for the deletion and for the 


addition of VHF channels, It should accordingly be affirmed and the requests 
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| 
| Corporation and 
| 


for reconsideration thereof by Sangamon Valley Television 


WMAY-TV, Inc. should be denied. 
| 


Respectfully submitted, 
AMERICAN BROADCASTING COMPANY 


By Mortimer Weinbach 
Omar F, Elder, Jr, 

7 West 66th Street 
New York 23, N. Y. 


: | 
James A, McKenna, Jr. 
David S, Stevens | 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, Di C. 


Its Attorneys 


April 8, 1957 


(Heading Omitted) 

1103 MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioners Doerfer and Mack voting to grant 
the Petition; Commissioner Craven abstaining from 
voting. 

1. The Commission has before it for consideration the following 
petitions for reconsideration and related pleadings directed to our Report 
and Order, adopted in this proceeding on February 26, 1957 and released 
March 1, 1957: 

(1) On March 18, 1957, Louisiana Purchase Company, appli- 
cant for Channel 2 in St. Louis, filed a protest against the Tempor- 
ary Authority awarded to Signal Hill to operate KTVI on Channel 2 
in St, Louis and the reassignment of Channel 36 from St, Louis to 
Springfield, On the same date, Louisiana Purchase filed a Request 
for Special Temporary Authority and/or comparative hearing on 
requests for such authority. 

(2) On'March 20, Cape Girardeau Television Company filed a 
pleading indicating that a court appeal would be filed and opposing 
all action looking toward the use of Channel 2 in St, Louis or Chan- 
nel 36 in Springfield until the Courts have reviewed the Commis- 
sion's action. 


(3) On March 22, Sangamon Valley Television Corporation, 


unsuccessful applicant for Channel 2 in Springfield, filed a petition 


for reconsideration. 


(4) On March 25, KWK, Inc,, licensee of Station KWK-TV in 
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St. Louis filed a protest and petition for reconsideration. 


(5) On March 26, St. Louis Telecast, Inc,, unsuccessful ap- 
| 


plicant for Channel 11 in St. Louis, filed a petition for reconsid- 


eration. 
(6) On March 26, American Broadcasting Company filed an op- 
position to Louisiana Purchase. 
(7) On March 26, Plains Television Corporation, licensee of 
| 
UHF Station WICS in Springfield, filed an opposition to the protest 
of Louisiana Purchase and its request for temporary authority and/ 


or comparative hearing. 


(8) On March 27, WMAY-TV, Inc. permittee of WMAY-TV in 
Springfield, filed a petition for reconsideration. | 
| 


(9) On March 28, Signal Hill filed an opposition to Louisiana 


Purchase. 


(10) On March 28, the Mayor of Springfield filed a telegram urg- 


ing that the Commission reconsider its action deleting Channel 2 

from Springfield. | 
(11) On March 29, Wabash Valley Broadcasting Corporation, 

licensee of Station WTHI-TV on Channel 10 in Terre Haute, filed an 

application for operation on Channel 2 in Terre Haute together with 

a protest and petition for reconsideration of the Gorsiniveion's action 

authorizing Signal Hill to operate on Channel 2 at less than 170 miles 


from Terre Haute. | 
| 


(12) On March 29, Signal Hill filed an oppositidn to Cape Girar- 


deau, 
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(13) On April 1, Lafayette Broadcasting, Inc, filed a petition 
for partial reconsideration requesting that Channel 10 be allocated 
to Lafayette, Indiana, from Terre Haute. 

(14) On April 1, Maximum Service Telecasters, Inc, filed a 
petition for reconsideration with respect to the Commission's action 
waiving the minimum mileage requirements in permitting Signal 
Hill to operate on Channel 2 at its present site less than 170 miles 
from Terre Haute. 

(15) On April 1, Signal Hill filed an opposition to Sangamon 
Valley. 

(16) On April 4, Signal Hill filed an opposition to KWK, Inc. 

(17) On April 4, WMAY-TV filed an opposition to St, Louis 
Telecast. 

(18) On April 5, Signal Hill filed an opposition to WMAY-TV, 

(19) On April 5, Signal Hill filed an opposition to St. Louis 
Telecast. 

(20) On April 8, Plains Television filed an opposition to St. 
Louis Telecast, Wabash Valley and KWK. 

(21) On April 8, ABC filed an opposition to St, Louis Telecast, 


Wabash Valley and KWK. 


(22) On April 8, Plains Television Corporation filed an oppo- 


sition to Sangamon Valley and WMAY-TV. 
(23) On April 8, ABC filed an opposition to Sangamon Valley 


and WMAY-TV. 
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| 
(24) On April 8, Signal Hill filed an opposition to Wabash Val- 


ley. 


(25) On April 8, Signal Hill filed an opposition to Maximum Ser- 
| 


vice Telecasters. 


(26) On April 10, St, Louis Telecast filed a réply to Signal Hill's 


opposition. 


(27) On April 12, Louisiana Purchase filed a 


i 
request under Sec- 


tion 7(d) of the Administrative Procedure Act for an opportunity to 


show contrary facts. 


(28) On April 15, Wabash Valley filed a reply|to the oppositions 


os Signal Hill, Plains Television and ABC. 


(29) On April 15, Maximum Service Telecasters filed a reply to 


Signal Hill's opposition. 


| 
(30) On April 19, Wabash Valley filed "comments" on the La- 


fayette Broadcasting petition, 


(31) On April 22, Signal Hill filed an opposition to Louisiana 


Purchase's request to show contrary facts. 


(32) On April 22, WMAY-TV filed an opposition to Louisiana 


Purchase's request. 


(33) On May 6, Louisiana Purchase filed a supplement and offer 


of proof. 


(34) On May 16, Louisiana Purchase filed a petition for recon- 
| 


sideration of the Commission's Order of April 17, 


| dismissing its 
| 


protest and denying its request for temporary authority and/or com- 


parative hearing. 
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(35) On May 27, Signal Hill filed an opposition to Louisiana 
Purchase's petition. 


(36) On May 28, ABC filed an opposition to Louisiana Purchase. 


1106 2. Inits Report and Order, the Commission concluded, after re- 


viewing the record in the proceeding in light of the objectives and factors 
detailed in our Report and Order of June 26, 1956 released in the general 
television allocation proceeding in Docket No. 11532, that the public inter- 
est would be served by making the Springfield, Dlinois area all UHF and 
by adding a VHF channel to both St. Louis, Missouri and Terre Haute, In- 
diana. Accordingly we: (a) shifted VHF Channel 2 from Springfield to both 
St. Louis and Terre Haute; (b) deleted UHF Channel 36 from St, Louis and 
assigned that channel plus UHF Channel 26 to Springfield; (c) modified the 
authorization of Signal Hill Telecasting Corporation for Station KTVI in 

St. Louis to specify temporary operation on VHF Channel 2 in place of UHF 
Channel 36 in St. Louis, subject to certain specified conditions; and (d) 
stated that an appropriate order would be issued in the Springfield adjudi- 
catory proceeding changing WMAY-TV's grant to Channel 36 in place of 
Channel 2, 

3. By letter of March 7, 1957, Signal Hill expressed its consent to 
the modification of its authorization for KTVI, subject to the conditions which 
had been specified by the Commission, and the Commission authorized 
KTVI to operate on Channel 2 from its existing site in St. Louis, even 
though this site is less than 170 miles from Terre Haute where Channel 2 


has also been assigned. Signal Hill represented that it would move its site 


245-A 


when a Channel 2 station in Terre Haute goes on the air and has specified 


a different site in its application for regular operation on Channel 2. On 


| 
April 15, 1957 Signal Hill commenced operating on Channel/2. To date, 


two parties, Signal Hill and Louisiana Purchase Company, have filed ap- 
plications for regular operation on Channel 2 in St. Louis. | 
4, On March 27, 1957 the Commission issued a Memorandum Opin- 
ion and Order (FCC 57-298) denying the request of Louisiana Purchase 
Company that it "immediately stay and postpone the effective date" of its 
action authorizing Signal Hill to operate on Channel 2 and sp much of its 
decision as awarded Signal Hill temporary authority for Channel 2 and 
transferred Channel 36 from St, Louis to Springfield. On April 17, 1957 
the Commission adopted a Memorandum Opinion and Order! (FCC 57-371) 
denying protests of its action authorizing Signal Hill to operate on Channel 
2, filed by Louisiana Purchase Company, KWK, Inc, and Wabash Valley 
Broadcasting Corporation. The Commission also denied eeeres Pur- 
chase's request "For Temporary Authority and/or For Corapararive Hear- 
ing Thereon Among Qualified Applicants. " | 
5. The following parties oppose, in part or in toto,| the Commis- 
sion's action in this case: Louisiana Purchase Company, Sangamon Valley 
Television Corporation, KWK, Inc,, St. Louis Telecast, Inc. » WMAY-TV, 


Inc., 1 / Wabash Valley Broadcasting Corporation, Cape Girardeau Tele- 


vision Company, Lafayette Broadcasting, Inc,, Maximum Service 


1/ WMAY-TV urges, however, that if the Commission does not rescind 
its action, Channel 36 should be assigned to Springfield rather than Channel 
39. 
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Telecasting, Inc, and the Mayor of Springfield. Plains Television Corpora- 
tion, Signal Hill Telecasting Corporation and the American Broadcasting 
Company oppose the various requests for reconsideration and support 

the Commission's action, 

1107 6. Most of the petitions seeking reconsideration go to the Commis- 
sion’s action authorizing Signal Hill to operate on Channel 2 in St. Louis on 
a temporary basis. The parties contend that permitting Signal Hill to op- 


erate on Channel 2 violates the doctrine of the Ashbacker case (Ashbacker 


Radio Corporation v. FCC 326 U.S. 327); that such action goes beyond the 


scope of the rule making proceeding and therefore violates Section 4 of the 
Administrative Procedure Act; that awarding an authorization to Signal Hill 
for Channel 2 without a written application therefor violates Sections 308 
and 309{a) of the Communications Act; that the action violates Section 319 
of the Act in that a prior permit for construction was not issued; that an in- 
sufficient showing was made by Signal Hill to justify waiver of Section 3, 610 
of the Rules to enable KTVI to operate at its present site atless than 170 
miles from Terre Haute; that the facilities authorized for Signal Hill on 
Channel 2 exceed those necessary for providing equivalent coverage to that 
rendered on Channel 36 and the money spent will be in excess of that neces- 
sary to provide comparable service; that Signal Hill has no more equity in 
Channel 2 than certain other parties such as the unsuccessful applicants for 
Channel 11 in St. Louis and former UHF operators in the St, Louis area; 
and that the Commission's action picking out Signal Hill for temporary op- 


eration prejudges the comparative hearing for regular operation. Maximum 
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Service Telecasters opposes the Commission's action insofar as it per- 


mits Signal Hill to operate on Channel 2‘at less than minimum spacings. 


7. In determining what UHF channels to substitute in Springfield in 
place of VHF Channel 2, the Commission proposed to add Chaniale 26 and 
either 36 or 39. In its Report and Order, the Commission concluded that 
Channels 26 and 36 should be added. The reasons why the Commission 
chose Channel 36, as set out in the decision, are that a significant number 
of sets in the area between Springfield and St, Louis are equipped with strip 
| 
tuners to receive Channel 36 and would continue to receive service on this 
frequency if it were employed in Springfield. aeeecainety.| the Commis- 
sion felt that the public interest would be served if Station WMAY-TV's 
authorization for Springfield were modified to specify Channel 36. The 
parties seeking reconsideration challenge the Commission's action, contend- 
ing that the Commission's basis for choosing Channel 36 Ga Channel 39 for 
Springfield is not supported by the record. 
8, Louisiana Purchase, in this connection, has filed a request for 
an opportunity, under Section 7(d) of the Administrative Procedure Act, to 
show contrary material facts with respect to the basis for the Commission's 
decision in choosing Channel 36. Louisiana Purchase charges that the rec- 
ord contains insufficient facts with respect to the number of sets equipped 


with strip tuners to receive Channel 36 in the area between Springfield and 
| 

St, Louis. They argue that this area is very small and rural and is well- 

served with strong VHF signals from St, Louis; and moreover, that calcu- 


1108 lations on the basis of "realistic propagation curves"' would show 
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that no area wherein viewers could receive both St. Louis and Springfield 


on Channel 36 actually exists. Louisiana Purchase on May 6, 1957 filed 


an offer of proof with respect to this matter. Affidavits are submitted 


showing the results of a field investigation to determine the number of 
Channel 36 strip tuners, Louisiana Purchase states that these facts were 
not known to it and could not have been known with due diligence at the time 
of the hearing since it was formed for the purpose of filing an application 
for Channel 2 after the Commission's decision was adopted. 

9. The parties who oppose deletion of Channel 2 from Springfield 
submit that in deintermixing Springfield, and in endeavoring to equalize 
competition in the area, the Commission is violating the free enterprise 
philosophy and intent of the Communications Act. They assert that the 
Commission erred in its conclusion that Springfield is a predominantly UHF 
area; that four UHF stations listed as being in the area are quite distant 
and only poor signals are received in Springfield, while a strong VHF sig- 
nal is received from Champaign; and that since the Springfield metropoli- 
tan area is almost totally converted for UHF, it represents an ideal one 
for intermixture, The parties argue that the Commission arbitrarily and 
capriciously disregarded the white area that would result from a shift of 
Channel 2, and should have based its computations on this factor on present 
operating facilities or on that which may be expected in the reasonable fu- 
ture rather than on maximum power, The parties submit that the Commis- 
sion's action violates Section 307(b) of the Communications Act in depriving 


Springfield of its sole VHF channel and in reducing the total number of VHF 
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channels in Illinois from 11 to 10; while, on the other hand, St. Louis ob- 
tains a fifth VHF channel and Missouri's total number of VHF facilities has 
increased from 17 to 18. 
10. WMAY-TV was the successful applicant in the Springfield Chan- 
| 


nel 2 comparative proceeding and under the Commission's Springfield deci- 


sion would be awarded Channel 36 in place of Channel 2, WMAY-TV has 


filed a petition opposing the Commission's action deleting Channel 2, urging 
| 


that such action is inconsistent with other cases where deintermixture pro- 
posals were rejected, WMAY-TV states, however, that if/ the Commission 
adheres to its decision deleting Channel 2 from Springfield, Channel 36 
should be shifted from St. Louis to Springfield to replace Channel 2. 

11, Cape Girardeau Television Company sivdcigaica in the rule 
making proceeding by filing a counterproposal urging that Channel 2 be as- 
signed to Cape Girardeau, Missouri, rather than St. Louis. Although Cape 
Girardeau has not filed a petition for reconsideration, it filed a statement 
noting that it intended to file a request for review in Court and that it op- 
posed any action looking toward the use of Channel 2 in st. Louis or Channel 
36 in Springfield until the Court has acted on its appeal. 2/ 
1109 = 12, Lafayette Broadcasting, Inc., which operates UHF Station 
WFAM-TV in Lafayette, Indiana, seeks the shift of VHF Channel 10 from 
Terre Haute to Lafayette. Lafayette Broadcasting states that it is faced 


with competition by 4 VHF stations; that only slightly more than half of the 
| 


2/ Cape Girardeau, Louisiana Purchase, and KWK have filed appeals in 


Court which are pending. Requests for stay of the Commission's action 
were denied by the Court. 
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sets in the area are equipped for UHF; and that inadequate coverage is ob- 
tained because of rugged terrain and "other factors." Lafayette submits 
that Terre Haute, on the other hand, receives 3 VHF signals and that Terre 
Haute and Lafayette should each have one VHF outlet. 

13. Wabash Valley Broadcasting Corporation operates Station 
WTHI-TV on Channel 10 in Terre Haute, but has applied for a construction 
permit for Channel 2 in that city. Wabash Valley states, with respect to 
Lafayette's proposal for shifting Channel 10 from Terre Haute to Lafayette, 
that it opposes any procedural device which would deprive it of Channel 10 
prior to its receiving a valid, final grant for Channel 2. With respect to the 
authorization of Signal Hill to operate on Channel 2 from its present site at 
less than 170 miles from both the center of Terre Haute and also from the 
site proposed by Wabash Valley for Channel 2 in Terre Haute, Wabash Val- 
ley expresses opposition. Signal Hill's site in St, Louis is only 163, 5 miles 
from Wabash Valley's proposed site for Terre Haute; and Wabash Valley 
alleges that, because of other co-channel stations and air space problems, 
there is no feasible site for a Terre Haute station on Channel 2 that would 


meet the separation requirements with respect to KTVI's Channel 2 site. 


14, We have carefully reviewed the above-described requests for 


reconsideration and related pleadings, and we are not persuaded by any mat- 
ters raised or facts presented that the public interest would be served by 
their grant, except to some extent that of Lafayette Broadcasting's pro- 
posal. The conclusions reached and the action taken by the Commission 


in the exercise of its expert judgment with respect to the Springfield-St. 
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Louis-Terre Haute areas were based on long and thorough analysis of the 


proposals and counterproposals submitted and the material and data in the 
record bearing on the particular circumstances obtaining kn these areas 
and the television needs of these cities and nearby communities. Under the 
circumstances which we found, and detailed in our decision, we concluded 
that the Springfield area should be deintermixed to make it all UHF by the 
deletion of Channel 2, and that St. Louis and Terre Haute/should each be 
allocated an additional VHF assignment; that Channel 36 was needed for use 
by WMAY-TV in Springfield, and that therefore the then useuest occupant 
of Channel 36 in St, Louis, Station KTVI, should be permitted to operate 

| 
on a temporary basis on Channel 2. We were of the view that public inter- 
est considerations, including the general television objectives outlined in 
our Report and Order of June 26, 1956 in the general television allocation 
proceeding in Docket No, 11532, required us to take Sicieves steps were 
necessary at this time to improve the opportunities for beeenasanle and of 
fective competition among stations in these areas and to enhance the oppor- 


tunity for additional services in these important markets, 


15, In our examination of the arguments and facts submitted by the 
various parties in support of their petitions for reconsideration, we find 
none which convinces us that we erred in our decision or which constitutes 
a compelling reason for reversal of our conclusions and our action. Many 
1110 of the arguments are the same as those advanced in the rule making 


proceeding and are directed to factors which were carefully considered in 
| 


| 
our decision, Inasmuch as they are supported by no new material or facts . 
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which, in our view, ‘warrant further consideration, there is no need to re- 
state our conclusions. 

16, We do not agree with petitioners' contentions that the temporary 
KTVI operation on Channel 2 violates the Ashbacker rights of applicants and 
prospective applicants for permanent operation on that channel in St. Louis. 
The safeguards imposed on the temporary use of Channel 2 to insure that the 
rights of applicants are preserved are virtually identical in the instant case 


with those imposed by the Commission, and affirmed by the Court, in the 


Peoples case (Peoples Broadcasting Company v. U.S., 208 F.2d 286). 


17. Nor do we find any merit to the petitioners' argument that the 
Commission has unlawfully converted a rule making proceeding into a li- 
censing proceeding, and to the further contention that the awarding of any 
authorization to Signal Hill for operation on Channel 2 without a written ap- 
plication therefor violates Sections 308, 309(a) and 319 of the Communica- 
tions Act. The grant of a temporary authorization to Signal Hill was not a 
licensing procedure under Sections 308, 309 and 319 of the Act, but was 
undertaken in accordance with other sections of the Act, including Sections 
303(£) and 316. The Court of Appeals for the District of Columbia Circuit 
upheld a similar finding of authority under comparable circumstances in 
the Peoples case. 

18, We find no meritorious basis for petitioners' attack upon the 
Commission's action waiving Section 3, 610 of its rules to permit KTVI to 
operate temporarily on Channel 2 from its existing site, The Commission 


justifiably gave appropriate weight to the fact that it would be quicker and 
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cheaper to adapt the KTVI antenna tower at its present site for temporary 
operation on Channel 2 then to acquire a new site complying with the mileage 
separation requirements of Section 3,610, 3/ Indeed, if rai had required 
KTVI to move to a new site, much more money would have |to be expended 
by Signal Hill in its temporary operation on Chamnel 2. 
19, We believe that Maximum Service Telecasters, Inc., has not 
1111 registered a valid objection to the issuance of the bdipieaay authori- 
zation to Signal Hill for operation of a station on Channel 2 at St. Louis at 
less than the minimum co-channel mileage separation of 170 miles from the 
center of the city of Terre Haute, Any rights that any television station 
operating on Channel 2 in Terre Haute may have pursuant to the Commission's 
mileage separation requirements have been amply protected. Signal Hill 
has specifically agreed that upon the commencement of operation of any 
Channel 2 station in Terre Haute, it will move its temporary operation to 
a site meeting the spacing requirements of the Commission's rules or will 
take such other action as may be required by the Commission in the public 
interest, 


20, With respect to the offer of proof of Louisiana Purchase Company 


3/ Nor do we agree with those petitioners who argue that,| in order to be 
Consistent with the decision in the Peoples case, the facilities authorized 
for Signal Hill on Channel 2 should not have been permitted to exceed those 
necessary to provide coverage equivalent to that which KTVI had been ren- 
dering on Channel 36. There was a valid reason for the Commission to 
have prescribed minimum operating facilities for WGAL in the Peoples 
case and still to have not specified such minima for the instant one, In the 
Peoples case there was the possibility of an overlap in service area with a 
commonly owned station (WDEL-TV), and the Commission concluded that 
it was necessary to avoid this overlap. | 
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relating to the number of sets in the St. Louis-Springfield area equipped 
with strip tuners for Channel 36, we note initially that the provisions of Sec- 
tion 7(d) of the Administrative Procedure Act, upon which petitioner relies, 
is applicable only in cases where hearings are required and that under the 
Administrative Procedure Act and the Communications Act, there is no re- 
quirement that the Commission hold an adjudicatory proceeding prior to the 


reassignment of television channels, American Trucking Association v, 


U.S., 344 U.S. 298, 318. In its opposition to this request Signal Hill argues, 


also, that the request was not timely filed under Section 405 of the Communi- 
cations Act, We need not decide the question of timeliness, however, since 
we are convinced that even if Louisiana Purchase's request be deemed to 
have been timely filed, it should nevertheless be denied. We believe that 
the subject rule making proceeding contains an adequate basis for the Com- 
mission's conclusions with respect to this phase of the case, especially 
since the WMAY-TV comments of December 3, 1956 specifically treated 
this problem, 

21. We are of the view that Louisiana Purchase's sample survey, 
appended to its Supplement and Offer of Proof, filed May 6, 1957, is not 
sufficiently comprehensive to demonstrate that the Commission's findings 
with respect to the number of Channel 36 strip tuners in the St. Louis- 
Springfield area are inerror, The survey was admittedly a mere sampling, 
and not a comprehensive house-to-house count, of television sets equipped 
with Channel 36 strip tuners in a confined area. 

22. We disagree with the contentions of WMAY-TV, Sangamon Val- 


ley and the Mayor of Springfield who oppose the deletion of Channel 2 from 
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Springfield. Since the arguments advanced are in the main the same as 
those urged by opponents of deintermixture in the rule picts proceeding 
and were thoroughly consideredinour March 1, 1957 decision, only brief 
treatment of these contentions is here warranted. We hold, after careful 
reconsideration of the arguments advanced by the ceicemeueced petitioners, 
that deintermixture is not contrary to the statutory policy of free competi- 
tion in the broadcast industry; that the transfer of Channel 2 from Spring- 
field to St, Louis and Terre Haute will enhance the opportunities for more 
effective competition among a greater number of stations in the public in- 
terest; that the retention of Channel 2 in Springfield would reduce or destroy 
the usefulness of UHF assignments in Springfield, Decatur, and in other 
nearby communities, and such action would be neither equitable nor efficient 
and would not serve to meet the objectives of Section 307(b) of the Communi- 
1112 cations Act. The record in this proceeding shows that little or no 
white area (predictions in the record vary from zero to “97 square miles) 
would result from the deletion of Channel 2 from Springfield and that, even 


on the basis of the most optimistic evidence in the record,/ the white area 


would be insignificant when compared with the advantages to be gained by 
| 


shifting the channel to St, Louis and Terre Haute. 
23. Lafayette Broadcasting first submitted its counterproposal that 
Channel 10 be shifted from Terre Haute to Lafayette, Indiana in a pleading 


which it tendered in the above-entitled proceeding on February 20, 1957. 


| 
This was almost two months after all comments and reply comments were 


| 
due and was only about one week before the Commission adopted its Report 
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and Order in this proceeding. It was filed too late to permit the filing of 


replies to the proposal and could not receive Commission consideration 
when the Report and Order was adopted, While the proposal may have merit, 
it would be inappropriate to adopt it without first affording all interested 
parties an opportunity to comment on it. Accordingly, we are issuing today 
a Notice of Proposed Rule Making in a separate proceeding which will con- 
sider this proposal. 

24. In view of the foregoing, IT IS ORDERED, that the request of 
Louisiana Purchase Company, Sangamon Valley Television Corporation, 
KWK, Inc., St. Louis Telecast, Inc., WMAY-TV, Inc., Wabash Valley 
Broadcasting Corporation, Maximum Service Telecasters, Inc. and the 
Mayor of Springfield, for reconsideration and rehearing of our Report and 


Order in this proceeding ARE DENIED; and that the petition of Lafayette 


Broadcasting, Inc. for partial reconsideration of the Report and Order IS 


GRANTED to the extent that a Notice of Proposed Rule Making looking toward 
the shifting of Channel 10 from Terre Haute to Lafayette is being issued 
simultaneously with the issuance of this Memorandum Opinion and Order in 
a separate proceeding. 

FEDERAL COMMUNICATIONS COMMISSION 
(SEAL) /s/ Mary Jane Morris 
Adopted: June 20,' 1957 Mary Jane Morris 

Secretary 


Released: June 24, 1957 


(Signed by Above Mailed by June 24, 1957, 
Mail & Files) 
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QUESTION PRESENTED 


Did the Federal Communications Commission act con- 
trary to the provisions of section 307(b) of the Com- 
munications Act, in the circumstances of this case, when it 


deleted the only VHF television channel which had been 
assigned to Springfield, Illinois, and assigned it instead to 
St. Louis, Missouri, and Terre Haute, Indiana? 


Jurisdictional Statement 
Statement of the Case 


Preliminary Statement 
Historical Background Leading to This Case 
The Development of This Particular Case 


Statute Involved 
Statement of Points 


I. Preliminary Statement 


Il. The Action Here Under Review Was Arbitrary 
and Capricious in that the Commission Thereby 
Amended the Sixth Report and Order in Direct 
Contradiction of the Basic Principles of the 
Sixth Report and Order 


. The Legislative History of Section 307(b) Makes 
Clear the Intention of Congress that Each State 
and Community Receive Its Fair Share of 
Broadcasting Services, Based Upon Population. 
Farther, It Contains Not One lota of Support 
for the Theory of ‘‘Competitive Equality’? on 
Which the Commission Purportedly Decided 


. An Application of the Facts to the Mandate of 
Section 307(b) Makes It Manifest That the 
Statute Was Violated by the Reallocation of 
Channel 2 from Springfield to St. Louis 


. The Commission Not Only Violated Section 
307(b) by Moving Channel 2 from Springfield to 
St. Louis; It Also Committed Error by Ignoring 
the Mandate of the Statute 


. It Was Arbitrary, Capricious, and Farther 
Violative of Section 307(b) To Deprive the 
Illinois Capital of Its Only VHF Channel for the 
Purpose of Enhancing the Competitive Positions 
of Two Existing UHF Stations 


Conclusion 
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Petition for Review of a Report and Order of the 
Federal Communications Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This appeal seeks review of the rule making action 
taken by the Federal Communications Commission in 
deleting the only VHF television channel which was 
assigned to Springfield, Illinois, and assigning it instead to 
St. Louis, Missouri, and Terre Haute, Indiana. On 


2 


February 26, 1957, the Commission adopted the report and 
order which accomplished this result. (R. 679-95.)* 
Numerous parties, including petitioner herein, sub- 
sequently filed petitions for reconsideration with the 
Commission directed to such action pursuant to section 405 
of the Communications Act.2 (BR. 719-27, 733-49, 763-67, 
795-822, 860-70, 880-94, 895-907.) On June 20, 1957, the 
Commission denied the various petitions for rehearing and 
reconsideration. (R. 1103-12.) 


Sangamon Valley Television Corporation filed its peti- 
tion for review on July 3, 1957, pursuant to section 402(a) 
of the Communications Act,’ which incorporates by 
reference the provisions of the Judicial Review Act 
of 1950.* 


STATEMENT OF THE CASE 
Preliminary Statement 
This case presents a vital question of first impression, 


involving an interpretation of section 307(b) of the 
Communications Act.5 


Section 307(b) establishes the statutory mandate that 
the Federal Communications Commission must make such 
a distribution of broadcast frequencies and of power 
“among the several States and communities as to provide 
a fair, efficient, and equitable distribution of radio service 
to each of the same.’? It is the contention of petitioner 
Sangamon Valley Television Corporation that this statute 


1 The record filed in Cases No. 13,766 and 13,772, Louisiana Purchase Co. v. 
into the record in this case by order of 
parties to this have agreed 

ix which will 
will be given in the briefs. 

2 Act of June 19, 1934, ¢. 652, § 405, 48 Srar. 1095, as amended, 66 Srar. 

720, 47 U.S.C. § 405. 2 i 


3 Act of June 19, 1934, «. 652, § 402, 48 Srar. 1093, as amended, 63 Srar. 
108, as amended, 66 Srar. 718, 47 U.S.C. § 402(a). 

4 Act of December 29, 1950, ¢. 1189, §§ 1-12, 64 Srat. 1129-32, as amended, 
68 Srar. 961, 5 U.S.C. §§ 103142. Y 


B Act of June 19, 1934, ¢. 652, §307(b), 48 Star. 1064, as amended by 
Act of June 5, 1936, ¢. 5, § 2, 49 Star. 1475, 47 U.S.C. § 307(b). 
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was violated by the Commission on February 26, 1957 
when it deleted VHF television channel 2 from Springfield, 
Illinois, and gave it instead to the operator of a UHF 
television station in St. Louis, Missouri® 


Sangamon’s basic claim of error is not complex; rather, 
it presents as a clean-cut issue: Did the Commission violate 
section 307(b) by such action or did it not? Prior to the 
action here under review, there was only one VHF tele- 
vision channel assigned to Springfield, the capital of the 
State of Llinois. On the other hand, St. Louis previously 
had been allocated four VHF television channels (three 
for commercial and one for educational use). Prior to 
the action here under review, the State of Dlinois—with 
a population more than twice as great as that of Missouri 
—had only 11 VHF channels, while Missouri had 17. We 
contend that the Commission ignored and violated the 
requirements of section 307(b) by giving Missouri its 18th 
VHF channel, leaving Llinois with only 10, and by 
depriving the capital of Illinois of its only VHF channel 
in order to give St. Louis its fifth. 


This, succinctly, is our claim of error: that the Com- 
mission violated (and, in fact, ignored) the requirements 
of section 307(b) when it moved channel 2 from Springfield 
to St. Louis. Regrettably, while the issue is uncomplicated, 
the record is not. The record in the rule making pro- 
ceeding which gave rise to the instant petition for review 
is 1,112 pages in length, and was participated in by 
numerous parties with widely divergent interests. There 
are seven parties to this appeal, and reference must be 
made to the positions of the four intervenors. In view of 
these circumstances, plus the fact that the court’s decision 
herein will be of vital significance to the fature adminis- 
tration of the Communications Act, it will be necessary to 


6In addition to assigni Commiasio: 
assigned it to Terre Haute, diana, ostensibly so that Terre Haute could have 
two VHF stations. However, as will be stressed infra, on the last day of this 
roceeding the Commission instituted a new proceeding to remove Terre 
Eiecte’s original VHF channel and make it once again a one VHF station 
city. (B 1112.) 
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state both the background and development of this case 
with an amount of detail which, while unavoidable, need 
not obscure the question presented for decision. 


Historical Background Leading to This Case 


It was on June 27, 1945 that the Commission first estab- 
lished rules effecting commercial television channel alloca- 
tions. On that day it located television channels in 
approximately the largest 140 metropolitan districts in the 
country. Two commercial VHF channels, 8 and 10, were 
assigned to Springfield.” From that day until February 26, 
1957—nearly twelve years—at least one VHF channel 
always had been allocated to the capital of Illinois. 


During the years 1945-48, television was somewhat of 
an unknown quantity, and, while some pioneer stations did 
get on the air, there was no great rush of applicants for 
the available channels. Then, on September 29, 1948, the 
Commission ‘‘froze’’ the television structure—primarily 
to determine whether it had provided sufficient mileage 
separations between the VHF channels which already 
had been assigned—and stopped granting television 
applications.® 


It was on January 7, 1949 that petitioner Sangamon 
Valley Television Corporation first became an applicant 
for a VHF channel in Springfield. It then filed an 
application for channel 8 (applications could still be sub- 
mitted to the Commission, despite the imposition of the 
freeze). Later that year, on July 8, 1949, the Commission 
adopted a notice of farther proposed rule making in which 
it proposed for the first time to allocate certain UHF 
channels throughout the country, and to modify certain 
of the VHF allocations which already had been made. The 
proceeding was nationwide in scope, and in part proposed 


710 Feo. xo. 12267, 12269 (1945). 


813 Pep. Rea. 5182 (1948); see 1 Prxe & Fiscuez Rapro Exo. 91:536. For 
a treatment of the development of television and its allocation problems ap 
until just prior to the 1948 freeze, see 1 Prxx & Fiscurr Ravio Exo. 91:91-104. 
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that Springfield be assigned VHF channel 3 and UHF 
channel 17 instead of VHF channels 8 and 10.° 


That particular rule making proceeding elicited some 
700 comments and roughly 400 oppositions thereto, and 
resulted in the Commission’s deciding to continue the 
freeze in effect while it devoted further study to the 
allocation structure.’° The freeze was partially lifted on 
July 25, 1951," but for all practical purposes it was con- 
tinued in effect until the Sixth Report and Order 
established the framework of our present allocation 
structure on April 11, 1952.% 


The Sixth Report and Order modified Springfield’s 
television channel assignments, and provided that VHF 
channel 2 and UHF channels 20 and 26 would be located 
there. Channel 26 was to be reserved for educational use; 
channels 2 and 20 were made available for application for 
commercial use.* The Sixth Report allocated four VHF 
and three UHF channels to St. Louis (channels 4, 5, 9, 11, 


30, 36 and 42), with VHF channel 9 being reserved for 
educational use. 


Petitioner Sangamon, which had been an applicant for 
VHF channel 8 in Springfield since January 1, 1949, 
amended its application to request the newly substituted 
channel 2. It was roughly at this point in time that inter- 
venors WMAY-TV and Plains entered the picture. Inter- 
venor WMAY-TV Incorporated (whose stockholders were 


914 Pep. Bro. 4483, 4491 (1949). 


10 See Third Report on Television Allocations, 1 Prxe & Fiscure Eapio Exo. 
91:535-538 (June 20, 1951). 


11 Fifth Report on Television Allocations, 1 Pree & Fiscurr Eapio Ero. 
91:565-570a. 


121 Pree & Fiscurz Rapio Ree. 91:601-1112. 


18 Pars. 514 and 546 of Sixth Report and Order, 1 Pree & Fiscure Rapio 
Exo. at 91:806-807 and 91:821. 


14 Par. 521(d) of Sixth Report and Order, 1 Pike & Fiscure Rapto Exo. at 
91:810. Seaeres be noted heuoel & be aaghed 4 
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primarily former St. Louis residents) filed an application 
for channel 2 on September 4, 1953. This application was 
mutually exclusive to that of petitioner Sangamon, and, 
on September 30, 1953, the Commission designated them 
for comparative hearing. The comparative hearing for 
channel 2 was destined to last for more than three and 
one-half years, with the result that no one was able to 
operate on that channel until the Commission decided to 
move it to St. Lonis in the action here under review. 


While both petitioner Sangamon and intervenor WMAY- 
TV entered into a comparative hearing status for 
channel 2 because of the then-recognized advantages of 
VHF over UHF, channel 20 was available in Springfield 
for a UHF operation. Intervenor Plains Television Cor- 
poration, composed largely of strangers to Springfield, 
decided to obtain a quick grant on channel 20 and enjoy 
years of competition-free operation while the comparative 
hearing for channel 2 was in progress. Intervenor Plains . 
went on the air with its WICS on channel 20 on 
September 17, 1953 (before the channel 2 comparative 
hearing even began), and to this day it has operated as 
the only station in Springfield. 


While intervenor Plains Television Corporation was 
enjoying its position as Springfield’s only local television 
outlet, the comparative hearing between Sangamon and 
WMAY-TV proceeded for the right to operate on 
channel 2. On December 3, 1954, the hearing examiner 
issued an initial decision proposing the grant of Sanga- 
mon’s application and the denial of that of WMAY-TV. 
Exceptions were filed by the parties, and the Commission’s 
Broadcast Bureau strongly supported the granting of 
Sangamon’s application. 

Meanwhile, intervenor Plains had continued its monopoly 
operation in Springfield for a year and one-half. It then 


15 Various have referred to this intervenor as ‘‘WMAY-TV, Inc.’’ 
Actually, the intervenor is the corporate angie gira roger mm Mery te 
‘“WMAY-TV, bio deacon fag ied cate of in. 
corporation is << Y-TV Incorporated.’? ‘The predecessor company had 

Se ee er nee eee eee 


7 


began its efforts to insulate itself from the VHF competi- 
tion which it originally anticipated when it elected to 
obtain a quick grant on a UHF channel. On March 30, 
1955 it filed with the Commission a petition for rule 
making which had as its objective depriving the Llinois 
capital of its only VHF assignment. Plains boasted that 
it was ‘‘a successful UHF station’’ (petition, p. 3) and 
that it carried the programs of all four television net- 
works (petition, p. 4); it expressed the view that Spring- 
field (with a population of 81,628) ‘‘can successfully 
support’? two or perhaps three television stations 
(petition, p. 6); yet it asked that channel 2 be removed 
from Springfield to protect its competitive position.* 


Plains, of course, was not alone. Numerous operators 
all over the country had envisioned quick profits from 
UHF operations during the lengthy periods in which they 
knew that the superior VHF channels would be tied up 
in comparative hearings, and a hue and cry for 
“‘deintermixture’’ could be heard from such strident voices 
in numerous areas. These UHF operators strived some- 
how to equate the ‘‘public interest’? with reduced competi- 
tion to themselves, always leaving unanswered the one 
unanswerable question: If a VHF operation is sufficiently 
superior to a UHF operation so as to cause a UHF 
operator to ask for protection from such competition, why 
should the public be denied the superior service solely to 
protect the UHF operators’ self-interests? 


Intervenor Plains in its March 30, 1955 petition had 
asked the Commission to move channel 2 from Springfield 
to St. Louis. However, on November 10, 1955 the Com- 
mission denied the petition of Plains and those of other 
parties seeking similar relief in other areas.7 The Com- 
mission then held that the intermixture of VHF and UHF 
channels in certain areas was an integral part of our 


16 Plains’ March 30, 1955 petition for rule making is not a part of the 
record in this proceeding, which came later. However, Plains has intervened 
herein, and hence its position as well as the background of the allocations 
situation in Springfield is of extreme significance in this case. 

1713 Pree & Fiscure Rapio Exc. 1522. 
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nationwide television structure, and that ‘‘it would be 
neither appropriate nor feasible to approach the problem 
on the basis of separate, individual petitions designed to 
alleviate conditions in an individual community or a 
limited area, through departures from the present 
structure of channel assignments.’”* 


On the same day on which it denied Plains’ first petition 
to put Springfield’s channel 2 in St. Louis (November 10, 
1955), the Commission instituted another rule making 
proceeding to study the over-all television allocation 
problems on a nationwide basis.” In that proceeding, the 
Commission received an incredibly variegated number of 
suggested solutions to virtually all of television’s 
problems. On June 25, 1956 the Commission adopted a 
report and order concluding that proceeding.” Numerous 
subjects were dealt with, but two conclusions reached by 
the Commission are relevant here. First, it was con- 
cluded that deintermixture would not appear to be 
sufficiently practicable in enough communities to offer any 
solution to the problems of UHF on a nationwide basis." 
Secondly—and anomalously—it concluded that interim 
steps should be taken in a few scattered areas in order 
to satisfy a totally new and elusive concept of improving 
“the opportunities for effective competition among a 
greater number of stations.’ 


The Development of This Particular Case 


Thus was the instant proceeding born. Springfield, 
with its only VHF channel still unused by virtue of the 
delays of the freeze and a lengthy comparative hearing, 
was viewed by the Commission as one of those few areas 
in which deintermixture held a certain amount of appeal 
for what it labelled as ‘‘interim action.’’? On the same 


“38 Ta. at 1525. 
1920 Fzp. Bxa. 8501 (1955). 
20 Second Report on Deintermixture, 13 Pre & Fiscure Rapto Reo. 1571. 
2 1a, at 1576. 
22 Supra note 20, at 1581. 
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day—June 25, 1956—the Commission issued its notice of 
proposed rule making in Docket No. 11747. Its purpose? 
‘“‘(I]jmproving the immediate television situation in 
individual communities.’? The method by which this 
would be accomplished? Deleting Springfield’s only VHF 
channel and moving it to St. Louis, which already had 
four. UHF channel 39 was to be added to Springfield to 
replace channel 2, and channel 66 was to remain reserved 
for educational use. No mention whatsoever was made 
of Terre Haute. (R. 1-2.) 


Two days later, on June 27, 1956, the Commission 
eached its final decision in the comparative hearing 
tween Sangamon and WMAY-TV. The Commission 
versed the examiner who had heard the evidence and 
ided the case contrary to the recommendation of its 
Broadeast Bureau; it denied Sangamon’s application 
d granted that of WMAY-TV.* However, in recogni- 
ion of the rule making proceeding which had just been 
commenced, the Commission told WMAY-TV that it could 
neither build its station nor could it know what channel it 
actually had been granted until the conclusion of the de- 
intermixture proceeding here under review. 


Approximately one month after the rule making had 
begun, the Commission on July 25, 1956 released a notice 
of further proposed rule making in which it was proposed 
to add a third commercial UHF channel to Springfield. 
Channel 20, on which intervenor Plains operated its 
WICS, was already there; the rule making proceeding 
initially proposed to add channel 39 to replace channel 2; 
now the Commission proposed also to add channel 26 to 
the Ilinois capital. (R. 4-5.) 


Fiscur Rapio Res. 
lication for channel 
13,991 in this court. 
1957, the submission of briefs in 
after the entry of the court’s 
decision in this 


Jd. at 814. See also footnote 1 to report and order here under review, 
at B. 681. 
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At an early stage of the deintermixture proceeding, 
intervenor WMAY-TV reacted just as one would expect 
it to have reacted. After winning a lengthy comparative 
hearing, it suddenly was faced with the loss of the VHF 
channel for which it had competed for years. On 
August 24, 1956 it filed a strongly-worded document with 
the Commission, seeking a recission of the proposed rule 
making and urging several ways in which the proposed 
move of channel 2 from Springfield to St. Louis was con- 
trary to law. (R. 820.) Just as Sangamon now contends 
herein, WMAY-TV then argued that ‘‘the removal of 
channel 2 to St. Louis would constitute a flagrant violation 
of section 307(b).”? (R. 11.) Similarly, it then took the 
position that ‘‘the Commission’s new philosophy is 
grounded solely on protecting an existing UHF station 
from competition, and is unlawful’? (R. 12.) Other 
challenges to the legality of the channel move were raised 
by WMAY-TV, but are not relevant here. 


More than two months after the Commission instituted 
the rule making proceeding, intervenor Plains (the Spring- 
field UHF operator) filed on Angust 27, 1956, a petition 
to amend the notice of proposed rule making so as to 
consider putting channel 2 in Terre Haute, Indiana, as 
well as in St. Louis. (R. 25-29.) Terre Haute already 
had one VHF channel on which a station was operating, 
but Plains urged that it be given a second VHF channel 
even though the population of Terre Haute is nearly 
20,000 less than that of Springfield. Despite - these 
factors, Plains nonetheless stated that: ‘‘There would 
appear to be a greater need for channel 2 in Terre Haute 
than in Springfield, Ilinois.’’ (RB. 260.) 


It was shortly thereafter that certain strange develop- 
ments began to take place in this proceeding — 
developments which collectively are unparalleled in their 
uniqueness. On September 4, 1956, intervenor Signal Hill 
Telecasting Corporation entered the picture. Signal 
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Hill was the operator of UHF station KTVI in St. Louis, 
utilizing channel 36. It was facing competition from three 
commercial VHF stations and one educational VHF station 
in St. Louis (although a comparative hearing was then 
delaying service on one of the commercial VHF channels). 
Remembering that this proceeding was initiated by a 
Springfield UHF operator which sought to avoid competi- 
tion from even one VHF station, it would be normal for 
a UHF operator in St. Louis to oppose as forcefully as 
possible the addition of another VHF channel there. 
However, instead of opposing the addition of channel 2 
to St. Louis, Signal Hill filed a pleading in which it stated 
that it would support such a move. (R.57.) Furthermore, 
it opposed the previously filed document in which WMAY- 
TV sought to have the entire rule making proceeding 
rescinded as being contrary to law. (R. 57-69.) 


This strange position on the part of intervenor Signal 
Hill began to appear less strange slightly more than a 
month later. On October 10, 1956 the Commission adopted 
a second notice of further proposed rule making. In it, 
although there had been no record request for such action, 
the Commission proposed to move channel 36 from St. 
Louis to Springfield. Channel 36 was then being used by 
intervenor Signal Hill in St. Louis. Nonetheless, because 
it was alleged by the Commission that many receivers 
between St. Louis and Springfield could receive channel 36, 
the Commission now proposed to add channel 36 to 
Springfield instead of channel 39, which had been proposed 
previously. (R. 97-98.) (The proposal to assign channel 
96 to Springfield remained unchanged.) If channel 36 
were to be moved from St. Louis to Springfield, intervenor 
Signal Hill would be left without a channel. Strangely, 
this troubled neither the Commission nor Signal Hill, and, 
although Signal Hill actually was given channel 2 when 
it ultimately was moved to St. Louis, the Commission at 
that time expressly disavowed any intention of changing 
Signal Hill’s authorization to channel 2 in the pending 
rule making proceeding. (R. 98.) 
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The first comments to be submitted in the proceeding 
were filed on November 30, 1956 by intervenor Signal Hill. 
(R. 122-40.) It stated that it was then experiencing actual 
competition as St. Louis’ only UHF station from two com- 
mercial and one educational VHF stations, and that it 
would be hurt when the third commercial VHF station 
(which had been in comparative hearing) came on the air. 
(R. 123-24.) However, while it bemoaned the arrival of 
the third commercial VHF station—although it knew that 
three such channels had been allocated to St. Louis before 
it received its UHF grant—Signal Hill supported the 
addition of a fourth commercial VHF channel. It did not 
ask that it be assigned channel 2, yet it did not contest the 
transfer of its own channel 36 to Springfield. It made no 
reference to section 307(b) of the Communications Act, but 
contented itself with arguing that ‘‘co-equal competitive 
footing’’ for more stations would result from the proposed 
reallocation. (R. 123.) It argued that Springfield would 
be a splendid area to make all-UHF (R. 127-29), yet it 


submitted an engineering exhibit which showed that the 
Grade B service contour from a channel 2 operation in 
St. Louis itself actually would reach Springfield. (R. 140.) 
Its primary argument in favor of giving channel 2 to 
St. Louis was simply that St. Louis is large enough ‘‘to 
merit’? four commercial VHF channels. (R. 131-35.) 


On December 3, 1956, intervenor Plains filed its com- 
ments. (R. 149-351.) It admitted that its WICS in 
Springfield is ‘‘a successful UHF television station’’ and 
that ‘100% of the television receivers in the Springfield 
metropolitan area are capable of receiving UHF signals.”’ 
(R. 157.) It made no claim that a channel 2 operation in 
Springfield might conceivably cause it to go off of the 
air, but it nonetheless urged that channel 2 be moved to 
St. Louis. (R. 157-60.) It made no reference to section 
307(b) of the Act, which Sangamon contends is controlling 
here. It made the claim that ‘‘the deletion of channel 2 
would not result in significant numbers of people lacking 
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television service’? (R. 157), but it gave no engineering 
support for such a statement. Although it had been the 
party which originally proposed that consideration be 
given to assigning channel 2 to Terre Haute as well as to 
St. Louis (R. 25-29), it abandoned and did not even refer 
to this proposal in its comments. 


It has been noted supra that an existing station was 
operating on a VHF channel in Terre Haute. Wabash 
Valley Broadcasting Corporation, licensee of that station 
(WTHI-TV), also filed its comments on December 3, 1956. 
(R. 353-57.) It supported the deletion of channel 2 from 
Springfield, but took the position that it would be violative 
of section 307(b) to put it in St. Louis and Terre Haute. 
It urged that channel 2 should be assigned instead to the 
small communities of Salem, Illinois, and Salem, Missouri. 
(R. 354-56.) It pointed out that if channel 2 were to be 
put in St. Louis and Terre Haute, the Commission’s 
existing mileage separations ‘‘would require that the 
Terre Haute channel 2 transmitter be approximately 15 
miles from Terre Haute.’’ (R. 354.) 


The comments submitted by WMAY-TV (R. 360-67) 
differed radically from the earlier document filed on its 
behalf which had sought a recission of the entire pro- 
ceeding. (R. 820.) Now, faced with the loss of the 
channel for which it had competed for many years, 
WMAY-TV inexplicably advanced none of the legal argu- 
ments against the reallocation of channel 2 which previ- 
ously had been made so effectively on its behalf. (R. 8-20.) 
It rather casually urged that channel 2 be retained in 
Springfield, but stated that if it were not then ‘“‘WMAY 
supports the allocation of UHF Channel 36” to the Dlinois 
capital. (R. 360.) 


WMAY-TV advanced only one argument against the 
deintermixture of Springfield, and that was factual rather 
than legal in character. It pointed out that Springfield 
would not be actually deintermixed even if channel 2 were 
deleted, since VHF station WCIA (channel 3) in 
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Champaign, Illinois furnishes service to Springfield. 
Statistics were presented to show that the public in Spring- 
field relies for its television service on WCIA as much 
as on the local UHF station WICS. (R. 362-63.) Thus, 
even without channel 2, ‘‘the Springfield audience will 
continue to rely heavily upon VHF reception.”” Further, 
said WMAY-TY, in no way could the deletion of channel 2 
“have any effect on the nationwide strengthening’’ of 
UHF. (R. 364.) 


WMAY-TV made no other arguments in opposition to 
the deletion of Springfield’s only VHF channel. All of its 
previously advanced arguments were disregarded, and, 
after noting that Springfield receives good VHF service 
from Champaign and hence could not be made all UHF, 
WMAY-TV took the position that if channel 2 were re- 
moved, ‘‘it is clear that Channel 36 must be assigned to 
Springfield.”” (R. 364.) It stated that channel 36 was 
then in use in St. Louis, and made the unsupported claim 
that a ‘‘large area’? which had been served by channel 36 
from St. Louis would also be served by channel 36 in 
Springfield. (R. 364.) Thus, said WMAY-TV, put 
channel 36 in Springfield and it would ‘‘seek to establish 
a station”? to use that frequency. (R. 365.) 


Another participant in the rule making proceeding was 
the Cape Girardeau Television Company. It opposed 
moving channel 2 to St. Louis, and urged that it be assigned 
instead to Cape Girardeau, Missouri (where one VHF 
station was in operation). (R. 379-81.) It took no posi- 
tion with regard to whether channel 2 should be left in 
Springfield or placed in Terre Haute, since it could be 
located in either of those two cities as well as in Cape 
Girardeau. (R. 380.) It opposed the move of channel 36 
from St. Louis to Springfield, inasmuch as such a move 
‘“‘might be advanced as a reason for assigning Channel 2 
to St. Lonis.’? (R. 384.) It pointed ont that channel 39, 
which originally had been proposed to be added to Spring- 


15 


field, could be added there without being taken away from 
anywhere. So, it argued, why take channel 36 away from 
Signal Hill? (R. 384.) To the claim that there would 
be an overlap area between channel 36 in Springfield and 
the coverage of channel 36 in St. Louis, Cape Girardeau 
in effect said ‘“‘nonsense.’? Even assuming that channel 
36 in Springfield were to be operated with 1,000,000 watts 
and a 1,000 foot tower, the service areas would miss each 
other by some five miles. (R. 385.) Cape Girardean’s 
detailed engineering exhibit called it ‘‘specious’’ to contend 
that there might be some sound reason for assigning 
channel 36 instead of channel 39 to Springfield. (R. 406.) 

The comments submitted by petitioner Sangamon were 
brief. It was pointed out that extensive engineering 
exhibits previously had been submitted by Sangamon, 
revealing that a ‘‘white area’’ (area of no Grade B or 
better service) of some 499 square miles would result if 
channel 2 were deleted from Springfield. (See R. 684.) 
It was stated that it would be contrary to law to deinter- 


mix Springfield solely to solidify the competitive positions 
of certain UHF operators, without regard for the para- 
mount interests of the public. Furthermore, it was 
stressed (as it will be argued infra) that it would be 
violative of section 307(b) of the Communications Act 
to deprive Springfield of its only VHF assignment in 
order to give St. Louis its fifth. (R. 425-27.) 


Comments were also submitted by intervenor American 
Broadcasting-Paramount Theatres, Inc. (ABC). (BR. 444 
57.) It supported the proposed rule changes, but its 
comments are generally irrelevant to this case since it 
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discussed primarily its own problems as a network. It 
would like to have three competitively equal stations in 
each significant market. (R. 445.) Since St. Louis 
already had three commercial VHF channels, it admitted 
that its problems ‘‘probably will be solved’? when the 
comparative hearing for the third channel ended (it since 
has). (R. 456.) It concluded that channel 2 should be 
moved to St. Louis, with channel 36 going to Springfield, 
but it reached no conclusion with regard to Terre Haute. 
(R. 456-57.) 


Certain other parties submitted comments, but they 
need not be referred to here. They are listed by the 
Commission in its report and order (R. 681), and are 
summarized therein. (R. 683-92.) It has been necessary 
to set forth the positions taken by the parties to this 
appeal, however, in order that this case may be viewed in 


its proper perspective. 


The proceeding below did not end with the filing of 


comments on December 3, 1956. Nine parties, including 
all of the private parties to this appeal, filed reply 
comments on December 28, 1956. By and large, the 
positions taken in the reply documents did not differ from 
those taken by the parties in their comments of December 3. 
They need be referred to only insofar as they have a par- 
ticular relevance to the decision of this case. 


The most significant reply comments were those sub- 
mitted by Cape Girardeau, for they were accompanied by 
the only broadly encompassing engineering studies sub- 
mitted in the entire proceeding. This engineering 
material revealed, among other things, that the deletion 
of channel 2 from Springfield would deprive 12,243 people 
of their only television service. (R. 544; see also R. 684.) 
The addition of channel 2 at the required site west of 
St. Louis, on the other hand, would furnish a first service 
to only 2,931 persons. (RB. 537; see also R. 685.) The 


17 


assignment of channel 2 to Terre Haute would furnish no 
one with a first service. (R. 551.) 


In its reply comments, WMAY-TV again pointed out 
that Springfield receives VHF service from Champaign, 
and hence it could not be made a UHF area simply by 
deleting channel 2. (R. 566.) It then reverted to its 
apparent primary concern, stating that since no one had 
opposed putting channel 36 in Springfield ‘‘the Com- 
mission should clearly effectuate this aspect of its 
proposal.’’? (R. 568.) 


On January 28, 1957, the State of Illinois (by its 
Attorney General) submitted its comments in the pro- 
ceeding. (R. 637-39.) The State of Dlinois stated that 
the“centrally located city of Springfield, as the capital 
of the state, was the seat of the government, ‘‘the opera- 
tions and functions of which are of general and vital 
interest to the people of the state.’’ (R. 637.) Numerous 
other activities (e., courts, State Fair, etc.) make 


Springfield the heart of the state’s interests. The Attorney 
General stated that Missouri already had 16 VHF 
channels to only nine for Llinois, ‘‘notwithstanding that 
populationwise Illinois is approximately twice the size of 
Missouri.’”* (R. 638.) The State of Illinois went on to 
comment that: 


“‘[P]resent UHF frequencies are entirely in- 
adequate to telecast news, events, programs, inter- 
views and other activities emanating from the city of 
Springfield, due to the location there of the State 
Government, the Courts and the Illinois State Fair, to 
the number of Illinois residents that Channel 2, with 
its VHF range, could reach; nor will the allocation 
of additional frequencies to Springfield remedy 
the situation. 


“Accordingly, it is submitted that the allocation of 
VHF Channel 2 to Springfield, Illinois, is a fair, 
equitable and necessary assignment of the channel, 
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. . . and it would appear patently unreasonable and 
inequitable to allocate another VHF channel from the 
city of Springfield to the city of St. Louis to the loss 
and detriment of the people of [linois within the VHF 
range of the city of Springfield.” (R. 638-39.) 


Shortly thereafter, as the proceeding was drawing to a 
close, Cape Girardeau requested that the Commission hear 
oral argument. (February 9, 1957, R. 649-52.) As one of 
the reasons for requesting oral argument, Cape Girardeau 
stated that it had expected that the applicants for 
channel 2 in Springfield—particularly WMAY-TV, the 
winning applicant—‘would make strong presentations of 
the various technical, economic, social and other reasons 
why the capital of Ilinois, the nation’s fourth largest 
state, should continue to have at least one VHF television 
channel assigned to it.” (Cape Girardeau had not urged 
that channel 2 be removed from Springfield; it sought 
only the additional assignment of channel 2 to its own 
city.) Cape Girardeau further observed: ‘‘If the filings 
in this proceeding are compared with previous filings of 
[WMAY-TV] in the light of material in this docket filed 
by others from the Springfield area, the record, to say 
the least is confusing.’’ (R. 650.) 


On February 18, 1957, WMAY-TV replied to Cape 
Girardean’s petition for oral argument. WMAY-TV did 
not specifically oppose the motion ; the ‘‘primary purpose”’ 
of its reply was ‘“‘to refute the scurrilous and sly 
innuendos in the motion as they reflect on WMAY-TV.”’ 
(BR. 660.) WMAY-TV obviously interpreted Cape 
Girardeau’s language as implying that it had, for reasons 
best known to itself, not made a bona fide effort to keep 
from having its VHF channel given to someone in St. 
Louis. It stated that it really did want channel 2 left in 
Springfield, and that it had said so on various occasions. 
(R. 61-63.) 


Cape Girardeau responded to the WMAY-TV opposition 
on February 21, 1957. (RB. 671-76.) Cape Girardeau did 
not deal in semantics; rather, it relied upon facts. It noted 
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that WMAY-TV’s August 24, 1956 petition for recission 
of the notice of proposed rule making had strongly 
attacked the entire proceeding, and had asked that a full 
evidentiary hearing be held. (R. 673, referring to R. 8-20.) 
As Cape Girardeau observed, ‘‘that filing is consistent with 
what would be reasonably expected of anyone in WMAY’s 
position.’? (R. 672.) Cape Girardeau then stated: 


‘‘Now in its most recent filing WMAY actually opposes 
even oral argument by attacking the party requestin; 

it, whose interest in keeping Channel 2 in Springfield 
coincides with WMAY’s. WMAY rises in indignation 
at what it characterizes as innuendoes that it may 
have changed its poten If WMAY once wanted a 
full evidentiary hearing which presumably included 
oral argument, why does it not want even oral argu- 
ment now? The answer should be made clear in the 
record, because otherwise, the inference is inescapable 
that WMAY does not want Channel 2 as badly as it 
once did.’’ (RB. 673.) 


Cape Girardean then made a factual reference to the 
manner in which WMAY-TV’s position had changed 
virtually overnight, and observed its recollection ‘‘that 
the only engineering data in this record to support assign- 
ing Channel 36 to Springfield was supplied by WMAY.”’ 
(R. 673-74.) 


Five days later—February 26, 1957—the Commission by 
42 votes adopted those parts of the report and order 
here under review which moved channel 2 from Springfield 
to St. Louis and gave it to intervenor Signal Hill” 
(R. 679-95.) Thus, not only for the first time, but for the 
only time in the history of the Commission was the sole 
VHF assignment removed from a major city and given to 
a UHF operator in another city in order to foster the 
competitive positions of two existing stations. As the 


ch a resul ey carred in 

such & © con interveno: 

Setucelsation Sue the use theret. Tien Chaitman iter ak in 
resp pve Bip lhe ty arg ao oe pro ore (RB. 695.) 
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basic rationale of its decision, the Commission concluded 
that ‘‘the deletion of Channel 2 from the Springfield area 
will enhance the opportunities for more effective competi- 
tion among a greater number of stations.’’ (R. 689.) 


The report and order here under review numbers 16 
pages, yet virtually the entire ‘‘application”’ of section 
307(b) to this case by the Commission is contained in one 
sentence : 


“‘Deleting Channel 2 from Springfield makes possible 
a more effective and efficient utilization of the scarce 
VHF spectrum, releasing this channel for the purpose 
of providing multiple services in one larger community 
and, another city of comparable size.’’? (R. 689.) 


The Commission made no reference to the number of 
VHF channels assigned to the states of Missouri and 
Tllinois. It made no reference to the populations of the 
two states. It referred to the sizes of St. Louis and Terre 
Haute (R. 685-86), but it made no reference whatsoever to 
the population of Springfield. In no way did the Com- 
mission explain how its action in depriving Springfield 
of its only VHF channel in order to give St. Louis its 
fifth could come within the requirement of section 307(b) 
that frequencies be allocated in such a way as to result in 
a fair, efficient and equitable distribution of radio service 
to each of the several States and communities. 


Sangamon filed a petition for rehearing on March 22, 
1957. (R. 719-27.) The Commission’s action in this case 
was so extraordinary that six other petitions were filed 
seeking reconsideration of part or all of the actions 
taken, and, additionally, the Mayor of Springfield sent 
a telegram to the Commission requesting reconsideration. 
(R. 733-49, 762-67, 795-822, 859-70, 880-94, 895-907.) 
Altogether, a total of 36 pleadings relating to reconsidera- 
tion (including oppositions, replies, ete.) were filed sub- 
sequent to the adoption of the report and order here under 
review. (See R. 1103-05.) Eleven parties opposed, ‘‘in 
part or in toto, the Commission’s action in this case.’ 
(R. 1106-07.) Only three parties—intervenors Signal Hill, 
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cepa ne tla Commission’s entire 
action. (R. TIO: r--WMAY-TV again took 

e position that Springfield could not be deintermixed by 
removing channel 2, because of station WCIA’s VHF 
service from Champaign. (R. 763-65.) However, after 
raising this point, WMAY-TV promptly reverted to the 
argument that ‘“‘it is imperative’? to put channel 36 in 
Springfield. (R. 765.) 

The arguments advanced by Sangamon in its petition 
for rehearing (R. 719-26) need not be adverted to here; 
they were the same arguments which are found herein 
infra. On June 20, 1957, the Commission by a vote of 42 
denied all but one of the various petitions for reconsidera- 
tion and rehearing. (R. 1103-12.) The one exception to 
the denial is of vital significance. One party (Lafayette 
Broadcasting Company) had requested that the VHF 
channel which had already been in Terre Haute (channel 
10) be moved to Lafayette, Indiana, since the Commission 
had added channel 2 to Terre Haute. (R. 880-86.) The 
Commission adopted this suggestion, and issued a notice 
of proposed rule making with the objective of removing 
Terre Haute’s original VHF channel.” Thus, while an 
ostensible reason for removing channel 2 from Springfield 
was to permit Terre Haute to have two VHF channels, the 
final step in this proceeding saw the Commission 
immediately start another proceeding to make Terre 
Haute once again a one-VHF city. 


STATUTE INVOLVED 


Section 307(b) of the Communications Act. Act of 
June 19, 1934, c. 652, § 307(b), 48 Srar. 1084, as amended 
by Act of June 5, 1936, ¢. 5, §2, 49 Srar. 1475, 47 US.C. 
§ 307(b): 


28 It has since become apparent that the only three parties who supported 
all of the actions taken by the Commission in this case actually have a keen 
mutuality of interests. Intervenor ABC now numbers the stations operated by 
intervenors Plains and Signal Hill among its television network affiliates. 

2922 Fp. Reo. 4502 (1957); see BR. 1112. The Commission proposed to 
give Terre Hente’e existing VE station channel 2, and to move ita present 
channel 10 to Lafayette. proceeding is now pending at the Commission 
in Docket No. 12065; comments and reply comments have already been filed. 
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“In considering applications for licenses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same.”’ 


STATEMENT OF POINTS 


1. In moving VHF channel 2 from Springfield to St. 
Louis, the Commission arbitrarily and capriciously 
amended its table of television allocations for reasons 
directly contradictory to the principles set forth in the 
basic allocation table as adopted in the Sixth Report and 
Order. 


2. By moving channel 2 from Springfield to St. Louis 
(and Terre Haute), the Commission violated section 
307(b) of the Communications Act. 


3. In the report and order which accomplished the result 


here under review, the Commission committed error by 
failing even to apply the mandate of section 307(b) to this 
case. 


4. The new concept of ‘‘competitive equality’? on the 
basis of which the Commission sought to justify its action 
herein is contrary to law, since the proper primary concern 
of the Commission is the public rather than the economic 
well-being of individual station operators. 


SUMMARY OF ARGUMENT 
I 


In its Sixth Report and Order, the Commission estab- 
lished our basic television allocation structure. The Com- 
mission recognized that VHF television channels had 
certain advantages over UHF, primarily in that they 
permit coverage of broader areas. There was a shortage 
of VHF channels, and so they were spread as broadly as 
possible throughout the country. To supply additional 
stations, UHF channels were also allocated, with many of 
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them assigned to communities where VHF channels had 
been assigned. The ‘‘intermixture’? of VHF and UHF 
channels was a vital part of the structure, with VHF 
channels being assigned to ‘‘broad areas of common 
interest.’? Also, VHF channels were assigned to smaller 
cities, since the ‘‘Commission did not believe that large 
cities should receive an undue share’’ of VHF channels. 
The Commission has never rejected or revised those 
principles. However, in this case it deprived the capital 
of Illinois of its only VHF channel in order to give St. 
Louis its fifth. It thus arbitrarily and capriciously 
amended its table of allocations for reasons directly con- 
trary to the reasons given for its original adoption. 


0 


To make certain that no community or state is deprived 
of its share of broadcasting service, Congress enacted 
section 307(b) of the Communications Act. It requires 
the Commission to make such a distribution of frequencies 


and power ‘‘among the several States and communities 
as to provide a fair, efficient, and equitable distribution of 
radio service to each of the same.’’ 


The population of Ilinois is more than twice that of 
Missouri. Nonetheless, even prior to the action here under 
review, Illinois had only 11 wide coverage VHF television 
channels while Missouri had 17. Springfield, as the 
centrally located capital of Tlinois, is the heart of the 
nation’s fourth largest state. Prior to this case, Spring- 
field had only one VHF channel. Service on that channel 
had not begun, due solely to the television ‘‘freeze’’ and 
a subsequent lengthy comparative hearing. On the other 
hand, St. Louis had four VHF channels (three com- 
mercial and one educational). 


In the proceeding below, the Commission made no 
reference to the populations of the two states and of 
Springfield, nor did it refer to the number of VHF 
channels in each state. It took away Springfield’s only 
VHF channel and gave it to a UHF operator in St. Louis, 
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giving the latter city five VHF assignments. It gave 
Missouri—with a population less than half of that of 
Dlinois—its 18th VHF channel, leaving Dlinois with only 
ten. It thus committed a gross violation of section 307(b), 
and contravened such cases as FCC v. Allentown Broad- 
casting Corp., 349 U.S. 358 (1955), which make it clear 
that the primary concern in the allocation of frequencies 
is which of two communities has the greater need for a 
frequency. 
mi 


In the entire proceeding below, the Commission made 
only three cursory references to section 307(b). In none 
of them did it make any findings or reach any conclusions 
to show how it had applied the statutory mandate to the 
facts of this case. Its limited references to the statute 
were, at best, mere findings expressed in the terms of the 
statute itself. The Commission thus committed reversible 
error by ignoring and failing to apply section 307(b) to 
the record in the proceeding below. 


IV 


The Commission deprived the Illinois capital of its only 
wide coverage VHF allocation solely and admittedly to 
nurture the competitive positions of two existing UHF 
operators—one in Springfield (intervenor Plains) and one 
in St. Louis (intervenor Signal Hill). It thus subordinated 
the public interest to the interests of private parties, 
ostensibly to ‘‘enhance the opportunities for more effective 
competition among a greater number of stations.’ 


The merits of the concept of ‘‘competitive equality”’ 
(which the Commission has espoused in extraordinarily 
few cases) are of no relevance here, for Commission 
decisions must comply with the statutes pursuant to which 
the agency exists. Section 307(b) says nothing about 
having competitive equality within a few isolated com- 
munities; on the contrary it requires that frequencies must 
be distributed among (rather than within) the states and 
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the communities therein in such a manner as to provide a 
fair and equitable share of service to each of them. Simi- 
larly, such cases as FCC v. Sanders Brothers Radio Station, 
309 U.S. 470 (1940), make it clear that the Commission must 
base its decisions on the public interest rather than on the 
economic well-being of individuals. The Commission thus 
erred in depriving Springfield of its only VHF channel 
solely to aid the competitive positions of two existing 
station operators. 


ARGUMENT 
I 
Preliminary Statement 

This case affords an unique excursion into a never-never 
land in which a multitude of parties with totally diverse 
interests each managed almost mystically to equate the 
“public interest’? with its own. The existing UHF 
operator in Springfield (intervenor Plains) urged that 
channel 2 be deleted from that city. The existing UHF 
operator in St. Louis (intervenor Signal Hill), with some 
occult awareness of the fact that it would end up with 
channel 2, urged that more VHF competition should be 
added to its city. The existing UHF operator in Spring- 
field also suggested that channel 2 be put in Terre Haute 
as well as in St. Louis. The existing VHF operator in 
Terre Haute promptly replied that the public interest 
would not be served by such a move. An existing DHF 
operator in Lafayette, Indiana then sought to have Terre 
Haute’s original VHF channel moved to its city so that 
it might seek the facility. The third major television net- 
work (intervenor ABC) supported the deletion of channel 
2 from Springfield and its addition to St. Louis. Its pro- 
fessed public interest spirit has been clarified by the 
passage of time, for it now includes intervenor Plains’ 
UHF station in Springfield and intervenor Signal Hill’s 
new VHF station in St. Louis among its television affiliates. 


These factors—and similar others—point up two 
truisms: (1) the television station business is highly com- 


\ 
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petitive, and (2) the concept of the ‘‘public interest” is 
highly malleable. The latter principle is made more 
apparent by a reading of the report and order here under 
review. It is a semantic exercise, grounded on speculation 
and essentially meaningless phrases. It is lacking in 
factual and legal support, as will be shown infra. 


Sangamon here attacks the rule making aspect of the 
Commission’s action. One thing cannot be stressed too 
strongly: Sangamon does not merely ask the court to 
substitute its judgment for that of the Commission. Nor- 
mally, one who would appeal from a rule making action 
of the Commission has an extremely heavy burden to carry. 
The Commission can cloak its decision with a veil of 
“wisdom”? and ‘‘expertise’’ which is difficult to penetrate. 
Here, however, it is contended that the Commission’s action 
was in derogation of a controlling statute. Here, we ask 
the court to consider the Commission’s action not in terms 
of its wisdom or lack thereof, but rather in terms of section 
307(b) of the Communications Act. We ask the court to 
decide this case not on the basis of rhetoric and specula- 
tion, but on the facts as measured against a statutory 
mandate. 


Before proceeding to the merits of this case, a brief 
explanation should be made of the status and interest of 
Sangamon. In the comparative hearing between Sangamon 
and intervenor WMAY-TV, Sangamon was preferred by 
the hearing examiner and this preference was endorsed 
by the Commission’s Broadcast Bureau. However, the 
Commission reversed this result and granted the applica- 
tion of WMAY-TV.” Sangamon petitioned for rehearing 
and reconsideration of that decision, but its petition was 
denied on May 29, 1957. An appeal has been taken to this 
court from the denial of Sangamon’s channel 2 application 


2011 Pree & Frscum: Ravio Rec. 783 (1956). 
3122 F.C.C. 1167. 
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in Case No. 13,991, and hence Sangamon has retained its 
legal status as a channel 2 applicant in Springfield.” 


The instant rule making proceeding was begun on June 
25, 1956; Sangamon’s application was denied two days 
later. Thus, Sangamon’s status during the rule making 
proceeding was that of a denied applicant. Sangamon ini- 
tially could not understand Signal Hill’s support of the 
addition of channel 2 to St. Louis, for Signal Hill thereby 
stood as the only UHF operator in the country which 
appeared to invite more VHF competition. Similarly, the 
sudden shift in policy on the part of WMAY-TV which saw 
it offer only a token resistance to the loss of its channel was 
unexpected. In view of these anomalies, despite being the 
denied Springfield applicant, Sangamon carried the burden 
of raising the legal objections to the reallocation of channel 
2. Sangamon participated throughout the rule making 
proceeding, and consistently contended that it would be 
unlawful to move channel 2 from the Llinois capital to 
St. Louis. 


The final step in the comparative hearing vitally altered 
Sangamon’s position. On May 29, 1957 the Commission 
adopted a memorandum opinion and order in which it was 
provided unequivocally that ‘‘... the application of WMAY- 
TV, Inc. for a permit to construct a new television station 
in Springfield, Illinois is granted subject to the conditions: 
(1) that the applicant shall operate on Channel 36 in lieu 

f the channel [2] specified in the application; ... and (5) 
that acceptance by WMAY-TV, Ine. of the grant contained 
herein shall be deemed to constitute a surrender by the 
grantee of all asserted rights with respect to Channel 2.’ 
;WMAY-TV elected to accept that grant with its accom- 
panying condition, and has never sought reconsideration 
of nor appealed from that action of the Commission. As 
a result, it voluntarily has waived any channel 2 rights. 
Thus, Sangamon—which had been deemed the superior 


Co. v. FCC, D.C. 199, 239 F.2d 19 
3; Ww. eld Theatres, Inc. 


techy Broad 
(1956), cert. denied, 353 
v. FCC, 99 U.S. App. D.C. 71, 237 F.2d 552 (1956). 
3322 F.CC. 1173, 1175-76. 
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applicant by the hearing examiner and the Commission’s 
Broadcast Bureau—now remains as the sole applicant for 
channel 2 in Springfield. 


We now proceed to a consideration of the merits of 
this case. 


0 
The Action Here Under Review Was Arbitrary and Capricious 


Report and Order in Direct Contradiction of the Basic 
Principles of the Sixth Report and Order 
When the Commission adopted our basic television allo- 
cation structure in its Sixth Report and Order, its spe- 
cifically concluded that ‘stations operating in the UHF 
and VHF bands, although marked by distinguishing char- 
acteristics, will together constitute an integrated television 
service.’? Thus, it concluded that it ‘‘should disperse both 
VHF and UHF widely among states and communities.’* 
The ‘‘intermixture’’ of VHF and UHF channels in certain 


communities thus was a basic principle of the Sixth Report 
and Order; ‘‘deintermixture’’ was specifically rejected as 
contrary to the public interest. : 


The Commission recognized that ‘“VHF can effectively 
cover large areas,’’? and hence it was desirable to locate 
VHF channels in larger cities because they ‘‘have broad 
areas of common interest.”’? Accordingly, ‘‘the 12 VHF 
channels were distributed as broadly as possible.’** The 
Sixth Report and Order next contained this language of 
vital significance: ‘‘At the same time—and this is a basic 
element in the Commission’s assignment plan—the Com- 
mission did not believe that large cities should receive an 
undue share of the relatively scarce VHF channels; the 
Table we have adopted herein reflects a substantial dis- 

% Tt should be noted that no one has challenged the ssa 
Fo eee ee etek os ineerestehtia ant Inectvel tx tole appeal 


appeal. 
Sangamon here secks reversal only of the deletion of channel 2 from the 
Tiinois capital and its assignment instead to St. Louis and Terre Haute. 


351 Pree & Fiscurr Rapio Rea. 91:601, 91:663. 
36 Id. at 91:621. 
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tribution of VHF assignments among smaller communities 
and sparsely settled areas.’ 


The power of the Commission to allocate television chan- 
nels by rule making rather than by adjudication (as is the 
case with radio frequencies) has been affirmed by this 
court.** We have no quarrel with the Sixth Report and 
Order; rather, we rely upon it, and contend that the Com- 
mission arbitrarily and capriciously contravened the prin- 
ciples thereof in its action in this case. The Sixth Report 
and Order assigned channels to over 1250 communities, 
with the intermixture of UHF and VHF channels in many 
of them being an integral part of the allocation structure. 
In the nearly six years since its adoption, in only four of 
those 1250 communities has the Commission attempted to 
effectuate deintermixture by actually deleting long-assigned 
VHF channels.” Thus, in only four of 1250 communities 
have the principles of the Sixth Report and Order been 
diametrically deviated from in order to protect the eco- 
nomic interests of a very few existing UHF operators. 
At the same time, the Commission has refused to delete 
the only VHF channel from other markets, despite similar 
arguments from other UHF operators. Yet here, the 
Commission deprived the capital of Dlinois of its only 
VHF channel in order to give St. Louis its fifth. 


It must be remembered, as noted in the Statement of the 
Case, supra, that during the period before the action here 
under review, the Commission had repeatedly rejected the 
proposed deintermixture of Springfield (and of many other 


37 Ibid, 


38 Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 
210 F.2d 24 (1954); Peoples Broadcasting Co. v. United States, 93 Us. 
App. D.C. 78, 209 P2d 286 (1953). 


39The four are Springfield; Peoria, Dlinois, 22 F.C.C. 3; Evansville, 
* Indiana, 22 F.GC. a; and Fresno, California, 22 F.C.C. 3e5 The VHF 
channels which had been assigned to Evansville and Fresno actually are still 
a ee eee ee ee since one VHF station was on the air in each 
of them further p eee ae required under section 316 of the Com- 

munkeationg Act, 47 UG US. fine nin ‘Drorder to dnalive, the deletion of the 


cpomaarentara 22 v6 356 (1957); Hartford, Connecticut, 
22 TOs. 32 (1957). : 
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cities). It repeatedly had concluded that it would be 
contrary to the public interest to do the very thing which 
it eventually did in this case. We do not contend that 
the Commission can never change its mind; we do contend 
that it was arbitrary and capricious for the Commission 
to have amended the table of allocations established by 
the Sixth Report and Order for reasons which are the 
exact opposite of the very principles established by the 
Sixth Report and Order. 


pani 


The Legislative History of Section 307(b) Makes Clear the 
Intention of Congress that Each State and Community 
Receive Its Fair Share of Broadcasting Services, Based 
Upon Population. Further, It Contains Not One Iota of 
Support for the Theory of “Competitive Equality” on 
Which the Commission Purportedly Decided This Case 


While Congress has designated the FCC as its agent to 
handle the administration of the broadcasting field, the 


power thus conferred upon the Commission is not an un- 
limited one. As this court has spelled out: 


“The Congress defined the scope of the authority 
of its agent or, as is sometimes said, it established 
the standard according to which the agent should act. 
* © © Within that framework [public interest, con- 
venience and necessity] the administrative agent is 
free to exercise its expert judgment; it cannot act 
unconstitutionally, for neither could its principal, the 
Congress, and the stream cannot rise higher than the 
source ; it must proceed within the scope of the author- 
ity granted to it, that is to say, it must observe the 
standard established; and it cannot act arbitrarily or 
eapriciously.’™* 


Congress, which enacted the Communications Act, of 
course is made up of representatives of all of the people 
from all of the communities in all of the states. Accord- 
ingly, in creating the agency, Congress established a statu- 
tory prohibition against exactly what was done in this 


41 WOKO, Inc. v. FCC, 80 U.S. App. D.C. 333, 336, 153 F.2d 623, 628, 
reversed on other grounds, 329 U.S. 223 (1946). 
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case; it enacted a statute to provide that one state or 
community cannot obtain an unfair number of desirable 
frequencies at the expense of another. Thus, while the 
Commission does have a certain amount of discretion in 
allocating channels, this court has stressed that: 


‘“‘The discretion which the Commission is directed 
to exercise is not absolute. The purpose of the statute 
is to secure to the people of the several states and com- 
munities a fair, efficient and equitable distribution of 
radio service.’ 


The principal section of the Communications Act with 
which we are concerned here, section 307(b), requires the 
Commission to make such a distribution of frequencies and 
of power ‘‘among the several States and communities as 
to provide a fair, efficient, and equitable distribution to 
each of the same.’’? While the present section 307(b) and 
its similar predecessors have been in effect for thirty years, 
the question of law presented by this case is one of first 
impression. This is true because of the fact that this is 
the only case in which the Commission has ever deprived 
a city in one state of its only wide coverage frequency 
and moved it to another city in another state, despite 
the fact that the latter city already had multiple wide 
coverage frequencies. That such a move was made to 
enhance the competitive positions of certain UHF oper- 
ators adds to the uniqueness—and illegality—of this case. 


The legislative history of section 307(b) should be exam- 
ined. Its history is unique, for the statutory language 
here involved was enacted, then amended, then re-enacted 
as amended, and then amended essentially back to its 
original form. At the outset, it should be noted that not 
one word in its entire legislative history has any reference 
whatsoever to the concept of ‘‘competitive equality’? on 
the Basis of which this case purportedly was decided. To 
the contrary, the entire legislative history is the antithesis 
of such a concept, as is evidenced by the statute’s require- 
ment that service be distributed fairly and equitably among 


42 Heitmeyer v. FCC, 68 U.S. App. D.C. 180, 189, 95 F.24 91, 100 (1937). 
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the several states and the communities therein, rather than 
swithin each of the individual states and communities. 


The Radio Act of 1927 was the first act which estab- 
lished a regulatory agency having jurisdiction over the 
broadeasting industry. Prior to its enactment, what little 
control there was over broadcasting was exercised by the 
Department of Commerce. That control broke down, and 
parties were building stations wherever they wanted on 
whatever frequencies they wanted. Soon there was ‘‘chaos 
in the air,’’ as a result of the fact that ‘‘a great many 
broadcasting stations went on the same wave lengths pre- 
viously oceupied by other stations, thereby causing a great 
deal of interference.’“* For example, there were forty or 
more radio stations in both Chicago and New York when the 
Federal Radio Commission was created.“ As Congressman 
Davis—who was subsequently to author the Davis Amend- 
ment to the Radio Act—pointed out, this ‘‘not only de- 
prive[d] other sections of the country of that many wave 
lengths, but . . . contribute[d] most materially to inter- 
ference in that particular city or area.’ 


The original Senate and House bills planned to remedy 
this problem by requiring that stations should be fairly 
and equitably distributed among the several states and 
communities. It was the conference committee which came 
up with the concept of distributing service rather than 
stations fairly and equitably.** Section 9 of the Radio Act 
of 1927 was the precedessor of the present section 307(b), 
and, while subsequent amendments intervened, the original 
section 9 and the present section 307(b) are virtually iden- 
tical Speaking of what was to become section 9, the man- 
agers on the part of the Senate and the House said in 
part that: 


Hearings before the House Committee on the Merchant Marine and 
Fisheries on H.R. 8825, 70th Cong., lst Sess. 2 (1928). 
441d. at 34, 37. 
45 Supra note 43, at 31. 


48 Supra note 43, at 173-77. 
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“Tt provides also for the distribution of stations, 
wave lengths, periods of time for operation and of 
power among the different States and communities so 
= to give equitable radio service throughout the United 

tates. 


The provision that ‘‘service’’ rather than ‘‘stations’’ 
was to be distributed equitably caused much concern. 
When the bill was debated, Congressman Davis was con- 
cerned that a community or a state ‘‘might be fairly and 
efficiently and what might be equitably served without hav- 
ing a broadcasting station within its borders.’“* Certain 
other lawmakers were of the view that each state need 
not have equality of frequencies, as long as each community 
and state receives its fair and equitable share of radio 
service.*® 


As enacted, section 9 of the Radio Act of 1927 was vir- 
tually identical to the present section 307(b) in requiring 
that there be such an allocation of frequencies and power 
“among the different States and communities as to give 
fair, efficient, and equitable service to each of the same.’ 
It was not long, however, before section 9 became ‘‘the 
subject of much controversy.’™* The difficulty, of course, 
arose from an inequitable distribution of frequencies and 
power. Section 2 of the Radio Act had divided the United 
States into five zones for radio purposes.*? Many com- 
plaints were made that the states and communities in 


_ _ 478, Doc. No. 200, 69th Cong., 24 Sess, 17 (1927); H.R. Rer. No. 1886, 
69th Cong., 24 Sess. 17 (1927). 


48 68 Cona. Rec. 2576 (1927). 

49 Id. at 2580, 3031. 

50 Act of February 23, 1927, ¢. 169, § 9, 44 Srat. 1166. The section 
provided in pertinent part that: 

“In considering applications for licenses and renewals of licenses, when 
and in so far as there is a demand for the same, the licensing authori 
shall make such a distribution of licenses, bands of frequencies of [sic 
wave lengths, periods of time for operation, and of power among the 
different States and communities as to give fair, efficient, and equitable 
service to each of the same.’’ 


51 H.R. Rep. No. 800, 70th Cong., Ist Sess. 3 (1928). 
52 Act of February 23, 1927, c. 169, § 2, 44 Star. 1162. 
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certain zones—particularly the third“—were receiving less 
than their fair shares of frequencies and power authoriza- 
tions. While the House Committee which was considering 
an amendment of section 9 did not believe that the Federai 
Radio Commission had been “‘guilty of intentional dis- 
crimination,’’ it did believe that an amendment was neces- 
sary to insure that there be ‘an equitable allocation among 
the States ... in proportion to population and power.’™ 
Accordingly, the Committee proposed that section 9 be 
amended to require an equal allocation of frequencies and 
power to each of the five zones, with ‘‘a fair and equitable 
allocation among the different states thereof in proportion 
to population and area.’* This was a purpose which the 
Committee conceived ‘‘to be basically right.’ 


Hearings were conducted on the amendment of section 9. 
Acting Chairman Sykes of the Federal Radio Commission 
testified that section 9 had received ‘‘the especial attention 
of the commission.”’ He interpreted section 9 as requiring 
that stations and power be assigned to the various states 
and communities on a quota basis according to the number 
of their Representatives in Congress.” Nonetheless, Chair- 
man Sykes noted that many persons did think that section 
9 would be complied with ‘‘if a State and a community 
therein were getting good radio service from outside of 
the State or community.’? He himself disagreed with such 
an interpretation, believing that section 9 ‘‘was put there 
to give to the States their pro rata quota of radio stations 
and to communities in States.’** ‘This view was shared 
by one of the other two commissioners, and by numerous 
members of the House Committee.” 


58 North Carolina, South Carolina, Georgia, Florida, Alabama, Mississi; 
Tennessee, Arkansas, Louisiana, T and Oklahoma. This zone, with the 
largest number of people, had the number of stations. 

54 Supra note 51. 

55 Supra note 51, at 1. 

56 Supra note 51, at 4. 

87 Hearings before the House Committee on the Merchant Marine and 
Fisheries on H. B. 8825, 70th Cong., 1st Sess. 4 (1928). 

58 Id. at 5. 

59 Supra note 57, at 7, 28, 174-75, 208, 225-26. 
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However, the question was not free from doubt. One 
commissioner felt that section 9 would be satisfied if a state 
or community were receiving its fair share of radio serv- 
ice, even if the service originated elsewhere. That com- 
missioner stated that he was ‘‘very anxious to have an 
interpretation’’ of the section.” Chairman Sykes, who as 
has been noted believed that section 9 called for an equitable 
distribution of frequencies rather than merely service, 
stated that he would ‘‘be delighted’’ to see an amendment 
which would remove all doubt. Congressman Davis re- 
sponded that he would “‘undertake to effect that result.’’ 
He then deplored exactly what was done by the Commis- 
sion in this ease: he stated that it was very undesirable 
to have too many stations in the big cities, for that “‘de- 
prives other sections of the country of that many wave 
lengths.’* Farther, he was greatly concerned lest states 
with more than their shares of desirable frequencies and 
power obtain still more, while under-quota states remained 
with less than their fair shares.* Similarly, Chairman 


White of the House Committee viewed it as the duty of 
the Commission to locate broadcasting stations ‘‘through- 
out the various sections of the country. I have no sym- 
pathy whatsoever with the concentration of these stations 
in certain areas... ; 1 have no patience with that at all.’ 


The enactment of the Davis Amendment to the Radio 
Act followed on March 28, 1928. It provided that the 
people of all the five zones “‘are entitled to equality of 
radio broadcasting service, both of transmission and of 
reception.”? Insofar as there was to be a demand for 
frequencies and power, the amendment called for an equal 
allocation thereof to each of the zones. Further, there 
should be a ‘‘fair and equitable allocation”’ of frequencies 


60 Supra note 57, at 172. 
61 Supra note 57, at 30-31. 
62 Supra note 57, at 3L. 

63 Supra note 57, at 29-30. 
4 Supra note 57, at 174-75. 
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and power within each of the states ‘‘according to 
population.’ 


In order to administer the Davis Amendment, the Radio 
Commission set up a so-called ‘‘unit system.’’ ‘‘Units 
due’’ a particular state were determined on the basis of 
the state’s population; units were charged against a state 
depending upon the allocation of frequencies and power 
within the state. Thus, a state’s quota was based on popu- 
lation, and it could readily be determined whether a state 
‘was under or over its quota by considering the radio assign- 
ments outstanding within the state in proportion to the 
state’s population. 


The Davis Amendment was interpreted and applied 
by the Supreme Court in the case of Federal Radio Com- 
mission v. Nelson Brothers Bond & Mortgage Co., 289 U.S. 
266 (1933). There, an applicant in Gary, Indiana, applied 
for a radio frequency which was being shared by two exist- 
ing stations in Chicago. Since [linois was 55 per cent 
over-quota in station assignments, while Indiana was 22 
per cent under-quota, the Commission granted the appli- 
cation. It thus took the frequency away from the stations 
which had been using it in Chicago and put it in Gary, 
where there was a greater need for it. This, of course, is 
just the converse of what was done by the Commission 
in the instant case, for here the Commission moved channel 
2 from an under-quota Springfield and Illinois to an over- 
quota St. Louis and Missouri. 


65 The Davis Amendment to section 9 of the Radio Act read in pertinent 
part as follows: 


“¢It is hereby declared that the people of all the zones established by 
section 2 of this Act are entitled to equality of radio broadcasting service, 
both of transmission and of reception, and in order to provide said 
equality the licensing authority shall as nearly as possible make and 
maintain an equal allocation of broadcasting licenses, of bands of 
frequency or wave lengths, of periods of time for operation, and of 
plore cntege! Sard rm agthey Ure her gr a grant phen Secret 
app! ons therefor; and shall make a fair and equitable allocation of 
licenses, wave lengths, time for ion, and station power to each of 
the States, the District of Columbia, the Territories and possessions of 
the United States within each zone, according to population.’’ 


Act of February 28, 1928, ¢. 263, § 5, 45 Srar. 373. 
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The Supreme Court upheld the Commission’s action in 
the Nelson Brothers case, reversing the court of appeals. 
Gaid the Court in interpreting the amended section 9 of 
the Radio Act (289 U.S. at 283): 

“The concern of the Congress was with the interests 
of the people, —that they might have a reasonable 
equality of opportunity in radio transmission and 
reception, and this involved an equitable distribution 
it only as between zones but as between States as 
we 


Roughly a year after the decision in the Nelson Brothers 
case, Congress enacted the Communications Act of 1934, 
which superseded the Radio Act of 1927. Chairman Sykes 
of the Radio Commission testified prior to the passage of 
the new act, and urged that the Davis Amendment be 
repealed and that language similar to that of the original 
section 9 be substituted therefor. It will be recalled that 
Chairman Sykes was among the many who believed strongly 
that section 9 originally intended that frequencies rather 
than mere service be distributed equitably. (See p. 34, 
supra.) Now, however, while he had not altered that view, 
he believed that the Commission’s experience was such 
that it could do a better job with regard to allocations 
than it had been doing when Congress felt compelled to 
enact the Davis Amendment. His primary objection to 
the Davis Amendment was that it ‘‘results in concentration 
of the use of frequencies in centers of population and a 
restriction of facilities in sparsely populated States, 


eo @ © 1966 


When the Communications Act was passed in 1934, 
however, section 2 of the Radio Act (establishing the five 
zones) and section 9 of the Radio Act (as amended by the 
Davis Amendment) were incorporated virtually unchanged 
as sections 302(a) and 307(b) of the new legislation.” 


66 Hearings before Senate Committee on Interstate Commerce on 8. 2910, 
73a Cong., 2d Sess. 39-40 (1934) ; see also Hearings before House Committee 
te and Foreign Commerce 


on Intersta' 
79-80 (1934). 


61 See S. Ber. No. 781, 734 Cong. 2d Sess. 6 (1934), and HB. Brr. No. 
1918, 73 Cong., 24 Sess.’ 19-21, 47 (1934). Section 307(b) of the new Act, 


on H.R. 8301, 734 Cong., 2d Sess. 
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In 1936, less than two years after the passage of the 
Communications Act, it was proposed for ‘‘practical rea- 
sons of administration’? to amend section 307(b) so as to 
reinstate the terms of the original section 9 of the Radio 
Act. This change was desired since the ‘‘physical laws 
governing radio transmission’? made the Davis Amend- 
ment extremely difficult to apply. Radio waves, of course, 
do not respect political boundaries and do not stop at 
state lines. The difficulties in administering the Davis 
Amendment can best be understood by considering the 
local situation in the District of Columbia area as an 
example. Washington, D. C. is assigned four commercial 
VHF channels (and four UHF channels, one of which is 
reserved for educational use). Service from stations op- 
erating on the VHF channels is readily received in the 
metropolitan suburban areas of Virginia and Maryland. 
Those suburban areas—such as Alexandria and Silver 
Spring—have populations approximating that of the Dis- 
trict of Columbia itself. Under the Davis Amendment, 
such areas as Alexandria and Silver Spring could have 
claimed that they were entitled to a number of VHF 
channels equivalent to those in the District, since the 
communities are in separate states and have large pop- 
ulations. 


Obviously, it would not be in the public interest to re- 
quire such a result, for the entire area is fairly and 
equitably served by the stations in Washington. There 


identical in all but irrelevant particulars to the Davis Amendment, then read 
in pertinent part as follows: 


ion, of station power, to each of said zones when 
es Eee heen Gas Se ae 
and eq le allocation o: Hearues, trequeacien, Cie ‘or operation, an 
station power to each of the States and the Distriet of Columbia, i 
each zone, to population.’” 


Act of June 19, 1934, ¢. 652, § 307(b), 48 Srav. 1084. Compare note 65, supra. 
8 HR. Rep. No. 2589, 74th Cong., 2d Sess. 3 (1936). 
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are numerous similar situations; for example. Newark, 
New Jersey, is blanketed by numerous television signals 
emanating from New York City, and hence it receives fair 
and equitable service despite the fact that not a single tele- 
vision transmitter is located in Newark. 


Accordingly, it was decided to seek ‘‘. . . to restore to 
the Communications Act of 1934 similar language to that 
contained in the second paragraph of section 9 of the Radio 
Act of 1927.’ No hearings on the change were necessary, 
for the return to the original provision was not a change 
in policy but rather a change in the manner of effectuating 
that policy. The amendment was endorsed by the Chair- 
man of the FCC, who noted that the Davis Amendment was 
“very difficult of administration.’ 


The Senate Report which endorsed the amendment of 
section 307(b) to its present form made it clear that no 
change in policy was involved. It stated simply: 

“The legislation is recommended for practical rea- 
sons of administration by the Communications Com- 
mission, which has found that the bebe of artificial 
zone lines for guides in allocating radio facilities can- 


not be satisfactorily applied because of the physical 
laws governing radio transmission. As a consequence, 
the policy of Congress, to so distribute radio facilities 
so that every section of the country will be adequately 
supplied, has been very difficult of effectuating.’”* 


Accordingly, in June of 1936, section 307(b) was amended 
to its present form.” 


The legislative history of section 307(b) makes two 
conclusions incontrovertible. First, nowhere was any con- 


— 


697d. at 1. 
708, Ber. No. 1588, 74th Cong., 2d Sess. 3 (1936). 
71 Id, at 2. 
72 cer sprcin, ton ey mopping Aner praevia wy 
i a anaes is Cee ee 
such licenses, frequencies, hours o: 
operation, and of power among States and communities as to 
provide a fair, efficient, and equitable distribution of radio service to 
each of the same.”” 
Act of Jane 5, 1936, ¢. 5, § 2, 49 Srar. 1475, 47 U.S.C. § 307(b). 
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cept of having stations operate on “‘competitively equal 
footing’? ever discussed, nor could any such concept con- 
ceivably be inferred. To the contrary, Congress’ para- 
mount concern was always with the public, rather than 
with the competitive protection of any individual stations. 
Secondly, the sole goal and reason for being of section 
307(b) and its predecessors was to guarantee that no state 
or community should be deprived of its fair share of serv- 
ice by another state or community, with population being 
the determining factor on which a state or community’s 
‘fair and equitable” share of service should be based. 


We shall now show how the Commission violated section 
307(b) by deleting channel 2 from Springfield and moving 
it to St. Louis. 


IV 


An Application of the Facts to the Mandate of Section 307(b) 
Makes It Manifest That the Statute Was Violated by the 
Reallocation of Channel 2 from Springfield to St. Louis 


Section 307(b) stands today as it has always stood—to 
guarantee each community and each state its fair and 
equitable share of broadcast service. This fact has been 
made clear by the Supreme Court in the case of FCC v. 
Allentown Broadcasting Corp., 349 U.S. 358 (1955). In 
that case, which closely parallels this one factually, appli- 
cants from the respective cities of Easton and Allentown 
in Pennsylvania each sought the same frequency. Easton 
had only one existing station, while Allentown had three. 
Although Allentown was several times larger than Easton, 
it was held that Easton’s need for another local outlet 
was greater than Allentown’s need for a fourth station. 
The Court recognized that: ‘‘Fairness to communities is 
furthered by a recognition of local needs for a community 
radio mouthpiece.” (349 U.S. at 362.) Thus, the Court 
held that when the Commission considers mutually exclu- 
sive applications from different parties in different com- 
munities, the first and paramount question which the 
Commission must answer is: Which community has the 
greatest need for the service? Only after that section 
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307(b) question has been resolved may the Commission 
consider the relative merits of the applicants.” 


We now turn to the facts which should have been 
considered by the Commission—the facts which reveal that 
the community of Springfield and the State of Illinois had 
a far greater need for channel 2 than did the community 
of St. Louis and the State of Missouri. Accordingly, 
the facts make it clear that the ‘‘fair and equitable’’ dis- 
tribution of service required by section 307(b) could only 
have been satisfied by leaving channel 2 in Springfield.” 


Prior to the action here under review, Missouri had 17 
VHF channels, of which 16 were for commercial use. Ili- 
nois had only 11, two of which were reserved for educa- 
tional use. Illinois—the nation’s fourth largest state—had 
a 1950 census population of 8,712,176, with an average of 
158.8 persons per square mile. The population of Missouri 
was only 3,954,653, with only 57.1 persons per square mile. 
Thus, while Ilinois’ population is more than twice as great 
as that of Missouri, even prior to the removal of channel 
2 Illinois had approximately only half as many VHF 


73 See also Courier Post Publishing Co. v. FCC, 70 U.8. App. D.C. 80, 104 
F.2d 213 (1939). The Commission had acted on the Easton-Allentown problem 
partie de adjudication, while the action here under review was taken ae 

rule making. However, this distinction has no bearing on the legal question 
presented. This court has noted that ‘‘the Commission may allocate els 
among communities either by passing spon gn Cay ms or by way of 
rale making.’’ Logansport Broadcasting tates, supra note 
38, 93 U.S. App. D.C, at 345, 210 F.2d 4 or " Whichever method is pursued, 
the mandate of section 307(b) remains controlling. 


74 Section 307(b) calls for a fair and equitable distribution of service, 
rather than specifying stations (‘‘frequencies and power’’). In standard 
radio broadcasting, powerful clear channel stations efficiently serve large areas 
encompassing many states. _ However, television ~ no sach range, and hence 
the concept of ‘‘service” is much narrower. us, when a community is 
centrally located in a state (as is Springfield in iinet), it follows as a matter 
of course that service and stations become synonymous. 

This concept was recognized by Commissioner Pickard of the Federal 
Radio Commission as early as 1958. Asked whether the original section 9 
required an equitable distribution of service or whether the term ‘‘service’’ 
actually meant ‘‘stations,’’ he replied: 


ieee. Spee eee ce in erenee Se ewe te rogrely 2 heres 

e are all agreed that the law is plain and that the service 

e pres a senders is ae therefore, that there must be an equitable 

distribution of stations in order to have an equitable distribution of 
service.’ 


Hearings before House Committee on the Merchant Marine and Fisheries on 
HB. 8825, 70th Cong., 1st Sess. 225 (1928). 
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channels as Missouri. Missouri’s ratio of VHF channels 
to population thus was roughly four times as great as 
Illinois’. These facts are of vital significance to the section 
307(b) determination which the Commission is required 
to make, yet none of them are even referred to in the report 
and order here under review. 


Springfield has a city population of 81,628. As the cen- 
trally located capital of the state, it is the trading, cultural, 
and political center of a vast area of common interests 
which now has no local source of broad coverage VHF 
service. These facts were ignored by the Commission; it 
did not even refer to the population of Springfield in its 
decision.” 

The Commission’s ‘‘reasoning”’ in this case is illaminat- 
ing. Its first decision was to delete channel 2 from Spring- 
field. It ignored the population of the city, and it made no 
determination that the people of Illinois do not need a 
wide coverage VHF channel for service from the state’s 
capital. It deleted channel 2 solely and admittedly to en- 
hance the competitive position of the UHF station in 
the area, with there being no record or factual basis what- 
soever for its speculative conclusions.” Having decided 
to remove channel 2 from Springfield, the Commission 
turned to the question of where to put the valuable fre- 
quency. It purported to debate briefty between St. Louis 
and Cape Girardeau, Missouri. In one of its two cursory 
references to section 307(b), the Commission decided that 
‘¢in light of the size and importance of St. Louis, we believe 
the assignment of Channel 2 to this city is required under 
Section 307(b).’? (R. 690.) 


7 While the Commission ignored the tions of the city of 
the State of Illinois, and the State of ae stress on the 
populations of St. Louis (856,796) and Terre (64,514). (B. 685-86). 


76 The Commission stated: 
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Then, in a move which may explain all of the anomalies 
which had occurred previously, the Commission offered the 
frequency to intervenor Signal Hill. (BR. 691-92.) Thus, 
disregarding all considerations of population, existing 
allocations, and community and state needs for the service 
in question, the Commission took the channel away from 
Springfield to help the UHF operator in the Illinois capital ; 
it moved the channel to St. Louis and gave it to a UHF op- 
erator in that city. The needs of the public thus were sub- 
ordinated to the wishes of two station operators; the re- 
quirements of section 307(b) were ignored to create ‘‘com- 
petitive equality.”’ 

The Commission also added channel 2 to Terre Haute. 
Terre Haute, however, was little more than a footnote to 
the proceeding. Unmentioned in the original notice of 
proposed rule making (R. 1-2), Terre Haute was suggested 
later as a possible channel 2 site by intervenor Plains. 
Such an allocation was virtually ignored during the entire 
proceeding, with even Plains disregarding its own sugges- 
tion in its comments. The Commission’s sole reason for 
putting channel 2 in Terre Haute was expressed as follows: 
‘‘Making Channel 2 available in Terre Haute would en- 
hance the opportunity for competition among a greater 
number of stations in Terre Haute as well.’”’ (R. 690.) 
The complete lack of sincerity in the expression of that 
reason became apparent at the conclusion of the proceed- 
ing. After having added channel 2 to Terre Haute for the 
ostensible purpose of having two VHF channels there, the 
Commission promptly initiated a new proceeding to put 
Terre Haute’s original VHF channel in another city.” 


The Commission’s action in this case was so extraor- 
dinary as to be unprecedented, yet the foregoing para- 
graphs summarize all of the incredibly weak reasons 
advanced for the action taken. One can scarcely imagine 
an area more in need of a VHF channel than Tinois in 
general and Springfield in particular, nor an area less in 
need of another such frequency than Missouri in general 


TT See note 29, supra. 
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and St. Louis in particular. Yet here, for no sound reason, 
and with a total disdain for the facts, the Commission took 
away Springfield’s only VHF channel to give St. Louis 
its fifth; it gave Missouri its 18th VHF channel and left 
Tllinois with but ten. This, we submit, was a glaring 
violation of section 307(b). 


It should be axiomatic that the capital of a highly popu- 
lous state has a vital need for a broad coverage television 
station, and this is exactly the type of need which section 
307(b) is intended to protect. The gross violation of sec- 
tion 307(b) in this ease becomes even more apparent when 
the rest of the nation is considered. Only eight other state 
capitals do not have VHF channels assigned to them, and 
the total population of seven of them (83,674) roughly 
equals that of Springfield alone. They are: 


Dover, Delaware 6,223 Concord, New Hampshire 27,988 
Frankfort, aaeran 4 11,916 cra age Vermont 8,599 
Annapolis, Mary’ 10,047 lympia, Washington 15,819 
Carson City, Nevada 3,082 


Moreover, the total population of all seven of those states 
is only 343,751 greater than that of Illinois alone. The 
eighth state whose capital does not have a VHF assign- 
ment is New Jersey, which has a population of 4,835,329. 
Trenton does not have a VHF channel, but the state is 
saturated with VHF service originating elsewhere. All 
other state capitals have VHF assignments, yet here the 
Commission deprived the capital of the nation’s fourth 
largest state of its only wide coverage television channel in 
order to give St. Louis its fifth. 


The foregoing analysis makes manifest the violation of 
section 307(b) in this case, in view of the relative needs for 
channel 2 of the communities and states involved. How- 
ever, there is yet another way in which the Commission 
violated section 307(b) and acted arbitrarily and capri- 
ciously in deleting channel 2 from Springfield. 


When it adopted a nationwide television allocation struc- 
ture in its Sixth Report and Order, the Commission listed 
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the objectives which had guided it. Its paramount objective 
was listed as: ‘Priority No. 1: To provide at least one 
television service to all parts of the United States.’”* This 
basic priority—which is perfectly consistent with section 
307(b)—was a prime reason for putting a VHF channel in 
Springfield initially. In removing channel 2, the Commis- 
sion violated it. 


In an earlier proceeding in which the Commission con- 
sidered (and rejected) the idea of deintermixing Spring- 
field, Sangamon submitted engineering evidence which 
showed that a ‘‘white area’? of some 499 square miles 
would be created by the deletion of channel 2. That is, 
an area of 499 square miles would be able to receive a 
Grade B or better television service only from a station on 
channel 2 in Springfield. (See R. 684.) Cape Girardeau 
submitted extensive engineering material which showed 
in part that 12,243 people would not be within the Grade B 
coverage area of any television station if channel 2 were 
deleted. (R. 544, see R. 684.) Even intervenor Plains, 
which wanted channel 2 removed from Springfield for com- 
petitive reasons, conceded that from 4,000 to 8,000 people 
would lose their only service if channel 2 were taken away. 
(RB. 683.) 


These facts were critical, for the Commission should not 
deprive a substantial number of persons of their only 
chance for good service unless there is an overwhelming 
reason for doing so. In this case, however, the Commis- 
sion disregarded the white area which it was creating. It 
did this by two devices, both of which were arbitrary and 
capricious. 

First, it took the position that ‘‘no viewers will 
lose existing service by the deletion of Channel 2 from 
Springfield since no station is presently operating on this 
frequency.”? (R. 683.) This is euphemism at its worst; 
the mere fact that the freeze and a too lengthy comparative 
hearing had delayed an actual operation on channel 2 does 
not make the loss of its prospective service any less real 


781 Pree & FrscHEr Radio Bes. at 91:620. 
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to the 12,243 people who are now destined never to receive 
Grade B or better service from any television station.” 
The second device by which the Commission ignored the 
evidence is equally arbitrary and capricious. It simply 
declared that ‘‘any computation of the area and population 
that might lose service’? would be based on so many vari- 
ables that ‘‘no precise computation can be made.”’ (R. 
684.) Thus, the Commission rejected undisputed and sworn 
engineering data, despite the fact that it specifically ac- 
knowledged that Cape Girardeau had based its computa- 
tions ‘‘on the methods set out’’ by the Commission itself 
for this very purpose. (R. 684, n. 6.) 


The Commission then proceeded to compound its arbi- 
trariness in this regard. After rejecting Cape Girardean’s 
figure that 12,243 people would lose service by the de- 
letion of channel 2 from Springfield, the Commission com- 
pletely reversed its position and relied upon that part of 
Cape Girardean’s engineering showing which revealed that 
2,931 people would receive a first Grade B service from 
channel 2 in St. Louis.® (R. 685.) This, we submit, was 
clearly arbitrary and capricious. This court previously 
has indicated its disapproval of the technique of the Com- 
mission in relying upon its propagation charts for some pur- 
poses, and in rejecting them as ‘‘unreliable’’ for other 
purposes.® 


79It was scarcely a fortuity that no station was on channel 2 
in Springfield at that time. Sangamon had been a applicant in that 
city for more than seven years, Sangamon’s application for channel 2 was 
granted by the hearing examiner on 


fi aking proceeding ere 
under review. It comes with grace for the Commission to rely upon its 
own delays as a justification for deleting channel 2. 


granted WMAY-TV’s application, it prohibited Meo 


80 The Commission actually stated that nearly 3,000 people would receive 
a first service if channel 2 were located at St. Louis and Terre Haute. 
(BR. 685.) However, as has been noted supra, channel 2 in Terre Haute would 
not furnish a first service to anyone. (R. 551.) Thus, all of the 2,931 people 
would receive their first service from St. Louis. (RB. 537.) 


81 See W. 8, Butterfield Theatres, Inc. v. FCC, supra note 32, 99 U.S. App. 
D.C. at 76, 237 F.2d at 557 (n. 15). : se 
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This court has recognized the importance of white area 
in the case of Radio Cincinnati, Inc. v. FCC, 85 U.S. App. 
D.C. 292, 177 F. 2d 92 (1949). In that case, the Commis- 
sion’s action was the exact opposite of its action here, and 
the court significantly concluded that the Commission had 
‘‘proven itself eminently fair and diligently consci- 
entious in carrying out the duties required of it by 
Section 307(b) of the Act.’*? Two existing radio stations 
sought a power increase which only one could have. The 
first was one of five fulltime stations in Cincinnati, the 
other was ‘‘the only one fulltime station operating in 
Lansing, the capital of the State of Michigan.’’ If the 
Cincinnati station had been granted a power increase, many 
times more people would have received additional serv- 
ice than would if the Lansing station’s application were 
granted. However, the critical fact as viewed by the Com- 
mission and the court was that a power increase for the 
Lansing station would permit it to serve a white area of 
5,000 people who then could receive no primary daytime 
service from any other station. The Commission granted 
the application of the Lansing station, and the court so 
agreed with the reasoning of the Commission that it adopted 
the agency’s language as its own: 

‘In our opinion as between these applications, a 
fair, efficient, and equitable distribution of radio serv- 
ice can be fulfilled only by granting the application 
of [the Lansing station] * ° * so that the 5,000 persons 
who have no primary daytime radio service at all may 
enjoy the benefits of this medium of mass communica- 
tions from at least one station. The fact that many 
more persons, who now receive one or more primary 
services, would receive an additional service if the 
application of * * * [the Cincinnati station] should 
be granted is, we think, insufficient to prevail against 
the more acute need of a smaller but substantial num- 
ber of persons.’ 


8285 U.S. App. D.O. at 296, 177 F.2d at 96. 

8385 U.S. ares at 295, 177 F.2d at 95. See also Beaumont Broad- 
casting Corp. v. 91 U.S. ‘App. DC. 111, 116, 202 F.2d 306, 310 esis 
where this court recognized that furnishing’ a first service to's 

le was ‘‘consistent with one of the peamre pagycitas of the 
ions Act and with a long-stan poms gd the Commission, 
Provide at Saeeen primary service to all substantial 
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In the Radio Cincinnati case, the court concluded that 
the decision to grant a wider coverage frequency and 
power to the Michigan capital’s station ‘‘was irresistible’’ 
in view of the mandate of section 307(b). Yet in the in- 
stant case, extraordinarily, the Commission did the exact 
opposite. It took away the Illinois capital’s only broad 
coverage channel, thereby depriving 12,243 of their only 
chance for acceptable television service, in order to give 
St. Louis its fifth VHF channel. We submit that the man- 
ner in which this was done was arbitrary and capricious, 
and that the end result was violative of section 307(b). 


The facts in this case alone, when applied to the clear 
language and intent of the statute, overwhelmingly call 
for a reversal in this case. This result is farther compelled 
by three controlling cases in which this Court and the 
Supreme Court have interpreted and applied section 307(b). 


In the Allentown case, swpra p. 40, the Supreme Court 
held that section 307(b) requires the Commission to de- 
termine initially which of two communities has the greater 
need for a frequency which only one may have. Spring- 
field’s greater need for channel 2 cannot seriously be 
questioned in light of the record, but the Commision totally 
disregarded the relative needs of Springfield and St. Louis. 
It thus contravened the holding of the Allentown case. 


In the Radio Cincinnati case, the choice was between af- 
fording an additional service to a great number of people, 
or affording a far smaller (but substantial) number of 
people a first service. This court held that the conclusion 
‘was irresistible’’ that section 307(b) required a grant of 
the frequency and power which would furnish a first serv- 
ice to 5,000 people. Yet here, simply because St. Louis is 
larger than Springfield and hence more people would re- 
ceive an additional service from there, the Commission 
deprived 12,243 people of their only chance for good tele- 
vision service and deprived the Illinois capital of its only 
broad coverage television assignment. The Commission 
thns contravened the holding of the Radio Cincinnati case. 
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The Nelson Brothers case, supra p. 36, illustrates the 
overriding importance of the statutory mandate. The 
Nelson Brothers case was decided while the Davis Amend- 
ment was in effect, requiring the Commission to ‘‘make 
a fair and equitable allocation’ of frequencies and power 
to each of the states within each zone, according to popu- 
lation. Notwithstanding the Davis Amendment, the MWel- 
son Brothers case is directly in point here since the states 
involved (Indiana and Illinois) were in the same zone.™ 
Moreover, as has been made clear supra, the basic policy 
of the successive statutes (to guarantee a fair and equit- 
able share of service to each community and state, accord- 
ing to population) has never changed; the Davis Amend- 
ment merely altered the method of effectuating the policy. 


In the Nelson Brothers case, two stations had been shar- 
ing a frequency in Chicago. No fault was found with their 
operations, but their frequency nonetheless was taken away 
from them and moved to Gary, Indiana, simply because 
Indiana had not been assigned its fair and equitable share 
of service, while Illinois had more than its fair share. 
That harsh result—depriving two existing stations of their 
frequency—was ordered unanimously by the Supreme 
Court, for, as decreed by Congress, the public interest is 
the paramount criterion and the facts showed that In- 
diana had not been assigned its fair share of service. 
The Commission clearly violated the rule of the Nelson 
Brothers case in the action here under review, for, con- 
trary to section 307(b), it deprived a community and a 
state (Springfield, Illinois) of their fair and equitable 
shares of service in order to give one more VHF channel to 
a community and state (St. Louis, Missouri) which already 
had far more than their fair and equitable shares of serv- 
ice. 

84 For the language of the Davis Amendment, see note 65, supra. The 
unique feature of the Davis Amendment was its requirement that each of 
the five zones receive ‘‘equality of radio broadcasting service, both of trans- 
mission and reception.’’ Each ive zone’s share of service then was 
required to be distributed feisty equitably to each of the states ‘within 
each zone.’’ Thus, the law of the Davis Amendment created the same mandate 


ger Sheep neni ere aig a Dera Rl Baa Ears 
(with the zone system having been abolished). 
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For all of the foregoing reasons, it is seen that it was a 
clear violation of section 307(b) and of the relevant and 
controlling cases for the Commission to have moved 
Springfield’s only wide coverage television channel to St. 
Louis. 


It is our contention that the facts in this case are so clear 
and the law is so compelling that this court should declare 
as a matter of law that channel 2 should not have been 
moved from Springfield to St. Louis. We believe that the 
reallocation of channel 2 constitutes a flagrant violation of 
the mandate of section 307(b). It should be noted addition- 
ally, however, that the Commission not only violated the 
statute by the action which it took; it also violated section 
307(b) by failing even to apply it to this case. 


It has been pointed out that the report and order here 
under review contains no reference to the populations of 
Springfield or of the states of Illinois and Missouri. It 
contains no reference to the number of VHF channels as- 
signed to the respective states. It contains no findings 
with regard to the respective needs of Springfield and St. 
Louis for the channel involved. In short, nothing in the 
report and order indicates that the Commission applied 
section 307(b) to this case at all. 


The report and order contains only two references to sec- 
tion 307(b) ; in both of them the Commission merely recog- 
nized the existence of the statate and then ignored its 
mandate. The first is found in paragraph 25 on page 
689 of the record. In it, the Commission made no findings 
of fact whatsoever, and simply stated in the terms of the 
statute that its action was supported by the statute. (The 
Commission engaged in another euphemism at that point, 
referring to its deletion of Springfield’s only VHF assign- 
ment as ‘“releasing’’ the channel for use elsewhere.) The 
second reference to section 307(b) is in paragraph 27 on 
page 690. There, the Commission concluded that channel 2 
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should go to St. Louis instead of Cape Girardeau because 
St. Louis is larger. 


That is all. The Commission did not even make an effort 
to explain how its action could possibly be justified in view 
of the requirements of section 307(b). This is doubtless 
due to the fact that its action is so clearly violative of sec- 
tion 307(b), but the Commission cannot feign compliance 
with a statute by the simple expedient of ignoring it. 


In an earlier case in which the Commission granted an 
application for a new station in a city, this court reversed 
because the findings made were ‘‘but findings in the lan- 
guage of the statute.’? Such findings were held defective 
since : 


sc |, we have held that to be sufficient to support an 
order of the Communications Commission findings of 
fact must include the basic facts from which the ulti- 
mate facts, in the terms of the statutory criterion, are 
inferred by the Commission. * * * We are unable to 
determine upon what facts and for what reasons the 


Commission regarded an additional station as neces- 
sary.’’ © 


The Commission paid even less heed to section 307(b) in 
its memorandum opinion and order denying the many peti- 
tions for rehearing and reconsideration which had been sub- 
mitted to it. Among others, Sangamon had argued exten- 
sively in its petition for rehearing that the reallocation of 
channel 2 was violative of section 307(b). (BR. 724-26.) 
Virtually all that the Commission said in its final action in 
this proceeding was that leaving channel 2 in Springfield 
‘‘would be neither equitable nor efficient and would not 
serve to meet the objectives of Section 307(b).’”’ (B. 1111- 
12.) No findings or even reasons were advanced for such a 
‘<conclusion.’’ 


In the case of Heitmeyer v. FCC, supra, the Commission 
denied an application for a radio station in Cheyenne, the 
85 Tri-State Brosdeasting Co. v. FOC, 68 U.S. App. D.C. 292, 294, 96 F. 2d 


566 (1938). See also Saginaw Broadcasting . 68 UB A 
$b Sho, $6 F.2d Bob, cert. denied, 305 US. 613 Guse” ak 
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capital of Wyoming. This court reversed the Commission, 
holding that the denial was arbitrary and capricious. Re- 
ferring to the portion of that Commission decision which 
purported to explain the denial, this court used language 
which is equally applicable to this case: 


‘Generally speaking, the three paragraphs consist of 
a more or less indiscriminate commingling of argu- 
ments, speculations, statements of fact, ... and conclu- 
sions of law. Taken as a whole, they cannot be said to 
constitute findings of fact such as are contemplated by 
the statute.’’ 


Here again as a controlling precedent is the Allentown 
case, supra, in which the Supreme Court held that the first 
question which the Commission must answer is which of two 
communities has the greater need for a frequency. That 
question remains unanswered on the record in this case, 
doubtless because the only possible answer is that Spring- 
field has a far greater need for channe] 2 than does St. 
Louis. Actually, the principle of the Allentown case is of 


even greater force in this proceeding, for in Allentown the 
Court considered the respective needs of two communities 
in the same state. Here the Commission deprived not only 
a community of a service for which it had a greater need, 
but it deprived a state of that service as well. 


The Commission action here under review is totally de- 
void of any findings of fact or conclusions which could even 
conceivably purport to show how its action was in compli- 
ance with section 307(b). In this additional manner, the 
Commission further committed reversible error, 


86 68 U.S. App. D.C. at 185, 95 F. 2d at 96. 
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VI 
It Was Arbitrary, Capricious. and Further Violative of Section 
307(b) To Deprive the Illinois Capital of Its Only VHF 
Channel for the Purpose of Enhancing the Competitive 
Positions of Two Existing UHF Stations 
The Commission did not even make a pretext of deciding 
this case on the basis of the public need for service. Rather, 
it frankly admitted that its action was taken solely to 
solidify the competitive positions of the UHF operators in 
Springfield and St. Louis. The rationale for its decision 
was that the deletion of Springfield’s only VHF channel 
supposedly ‘‘will enhance the opportunities for more effec- 
tive competition among a greater number of stations.’’ 
(RB. 689.) 


Such a concept of ‘‘competitive equality” is, in the frame- 
work of this case, arbitrary, capricious and violative of 
section 307(b). Nowhere in the entire legislative history 
of section 307(b) is it even inferred that all stations ina 
community must be ‘‘competitively equal”; in fact, every 


concept of law and experience compels a contrary result. 


This is so for several reasons. First, it is axiomatic that 
the public interest is the paramount concern in the broad- 
casting field, with the economic well-being of individual sta- 
tion operators being left to their own abilities and the laws 
of supply and demand. Clearly a license to operate a broad- 
casting station does not constitute a governmental guar- 
antee of a profit. 


Secondly, the arbitrary and capricious nature of the Com- 
mission’s action in protecting the interests of intervenors 
Signal Hill and Plains is made apparent by considering the 
standard radio (AM) broadcasting field. There is not now 
and never has been any such thing as ‘‘competitive equal- 
ity’’ in the radio field, nor has any responsible person sug- 
gested that there should be. In Washington, D. C., for ex- 
ample, the wide range of radio frequencies and power runs 
from WOL’s 250 watts to WIOP’s 50,000 watt operation. 
It would be unthinkable to suggest that all stations should 
be alike in their coverages, and yet that is exactly the con- 
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cept which the Commission has sought to apply herein. 
The public? Disregard the public, says the Commission in 
this case, it is far more important that intervenor Signal 
Hill be given a VHF channel and that intervenor Plains 
not be faced with competition from a station which would 
have a broader range than its UHF station. 


Does Section 307(b) say that service should be dis- 
tributed fairly and equitably among the several states and 
communities unless the Commission decides that all tele- 
vision stations in only four or five. cities in the nation 
should be alike? It does not. Does it require a fair and 
equitable allocation distribution of service within each of 
the several states and the communities therein? It does 
not; it expressly negatives such a result by requiring a fair 
and equitable distribution among each of the states and 
communities. 

The controlling equities here are those of the public,” 
which have been ignored by the Commission. However, the 
“equities” of the recipients of the Commission’s beneficence 
in this case should be referred to briefly. Both Plains and 
Signal Hill knew the existing allocations structure when 
they decided to enter the television business. Plains could 
have applied for channel 2 in Springfield. Instead, it 
scented the profits which it could make during years of com- 
petition-free operation while the comparative hearing for 
channel 2 was in progress. Similarly, no one compelled 
Signal Hill to operate a UHF station in St. Louis; with its 
eyes open it entered into such an operation although it knew 
that four VHF channels were already assigned to the Mis- 
gouri city. We shall not expound on the equities of Sanga- 
mon, a VHF applicant in Springfield for nine years, for 
equities should not control the decision herein. However, 
it should be noted that no tears need be shed for the two 
UHF operators so favored by the Commission herein. 


We contend that the Commission’s action here under re- 
view was taken for the sole and unlawful objective of foster- 


87 See Federal Radio Commission v. Nelson Brothers Bond & Mortgage Co., 
supra p. 36, 289 U.S. at 285. 
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ing the competitive positions of Signal Hill and Plains. To 
be sure, Congress could have ordained that no one station 
should have any better competitive potential than another. 
However, it chose not to. This fact has been made clear by 
the Supreme Court, which has stressed that: ‘‘Plainly it 
is not the purpose of the Act to protect a licensee against 
competition but to protect the public. Congress intended 
to leave competition in the business of broadcasting where 
it found it, * * *.7% 


Thus, for this still further reason, the Commission’s 
action was arbitrary, capricious, and violative of section 
307(b). 


CONCLUSION 


That portion of the report and order here under review 
which moved channel 2 from Springfield to St. Louis and 
Terre Haute is arbitrary, capricious, and contrary to the 
mandate of section 307(b) of the Communications Act for 
multiple reasons. The reallocation of channel 2 must be 
reversed and declared void, in view of the provisions of the 
statute, its legislative history, and the prior judicial deci- 
sions in which the mandate of section 307(b) has been in- 
terpreted and applied. 


Respectfully submitted, 


D. M. Parzice 

Lester ConEN 
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Washington 5, D. C. 

Attorneys for Petitioner 
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88 FOC v. Sanders Brothers Radio Station, 309 U.S. 470, 475 (1940). 
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On February 26 (released March 1), 1957, the Federal 
Communications Commission adopted a report and order 
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in its Docket No. 11747. (J.A. 183-209). Channel 2, the 
only VHF television channel which had been allocated to 
Springfield, Tllinois, was taken away from the Illinois 
capital and reallocated to St. Louis, Missouri and Terre 
Haute, Indiana. As a part of that same action, intervenor 
Signal Hill Telecasting Corporation was given an authori- 
zation for the use of channel 2 in St. Louis. 


Sangamon Valley Television Corporation petitioned for 
review of that action on July 3, 1957 (after petitions for 
reconsideration which had been filed by various parties 
were denied). On May 1, 1958, this Court affirmed the 
Commission’s action in a per curiam decision. (103 U.S. 
App. D.C. 113, 255 F.2d 191.) That affirmance was vacated 
by the Supreme Court on October 20, 1958 when it granted 
Sangamon’s petition for a writ of certiorari. (358 U.S. 49.) 


This Court acted on remand from the Supreme Court on 
May 8, 1959. (106 U.S. App. D.C. 30, 269 F.2d 221.) On 
the basis of testimony (the accuracy of which was uncon- 
tradicted) by principals of Signal Hill before the Sub- 
committee on Legislative Oversight of the House Inter- 
state and Foreign Commerce Committee, this Court vacated 
the Commission’s prior action and directed that an 
evidentiary hearing be conducted to determine the nature 
and extent of ex parte attempts to influence members of 
the Commission. Jurisdiction over the proceeding was 
retained by this Court pending its further order. 


A hearing was conducted on remand involving the prior 
ex parte activities, with the Commission subsequently 
adopting its ‘‘Report and Recommendation’’ on February 
15, 1961. The Commission’s request that the matter be 
decided by the Court without the benefit of briefs and 
argument was rejected, and this brief is submitted pursuant 
to the Court’s order of April 17, 1961. 


In view of the unusual posture of the case, and in 
accordance with our interpretation of the Court’s April 17 
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order, we have deviated somewhat from the normal brief 
form prescribed by the Court’s Rules. We therefore pass 
directly to an expression of the views of petitioner Sanga- 
mon Valley Television Corporation. 


L 
THE BACKGROUND OF THE REPORT AND RECOMMENDATION 


The testimony given by Signal Hill’s principals before 
the Subcommittee on Legislative Oversight as to their 
ex parte activities told but a part of the story. That 
limited testimony, however, did bring to light an extraor- 
dinary pattern of ex parte influence over a long period 
of time which culminated in Signal Hill’s receiving an 
authorization to operate its St. Louis television station on 
VHF channel 2 (instead of on UHF channel 36) in the 
report and order which gave rise to this review. 


When the case was remanded to this Court by the Su- 
preme Court, a unique dichotomy occurred between the FCC 


and the Department of Justice. The FCC took the position 
that Signal Hill’s attempts to influence the Commission’s 
decision were of no legal significance because the pro- 
ceeding below involved ‘“‘rule making.”? It was argued 
that such a label was controlling notwithstanding the fact 
that channel 2 was then the subject of an adjudicatory 
comparative proceeding which had been pending for 
several years; notwithstanding the fact that the so-called 
rule making proceeding was enlarged at about its mid- 
point to include a proposed reallocation of the very channel 
(36) on which Signal Hill was then operating; notwith- 
standing the fact that a special proceeding (Docket No. 
11747) had been established by the Commission with 
specified dates for the submission of written comments 
and reply comments by all interested parties (with any 
other comments being specifically forbidden unless upon 
request of the Commission or on a showing of good cause) ; 
and notwithstanding the fact that Signal Hill’s license was 
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specifically modified as a part of the final action to authorize 
the operation of its station on channel 2. 


The Department of Justice vigorously disagreed, stres- 
sing (as this Court stated) that ‘whatever the proceeding 
may be called . . - basic fairness requires such a pro- 
ceeding to be carried on in the open.’”? (106 U.S. App. 
D.C. at 33, 269 F.2d at 224.) At the conclusion of his 
oral argument before this Court, counsel for the United 
States commented on the tragedy of the FCC’s opposing 
the Department of Justice on such a critical due process 
question. The Court concurred with the position of the 
United States, and concluded that “‘the private approaches 
to the members of the Commission vitiated its action and 
the proceeding must be reopened.’’ (106 U.S. App. D.C. 
at 33, 269 F.2d at 224.) 


The Department of Justice did not elect to participate 
in the hearing on remand. All other parties now before 
the Court did participate, along with the State of Illinois, 
which vigorously had opposed and continues to oppose 
the deletion of the only VHF television facility assigned 
to the capital of the State. The burden of proceeding with 
the evidence was assumed by attorneys from the FCC’s 
Office of General Counsel; they did not, however, view 
themselves as representing either the individual members 
of the Commission or the Commission as a whole.? No 
Commissioners testified, and the disqualification of indi- 
vidual Commissioners was not urged by any of the parties. 


The Report and Recommendation now before the Court 
was adopted and supported without reservation by three 


1 See Sections 2(¢c), 2(d), and 2(e) of the Administrative Procedure Act, 
making obvious the mutually exclusive nature of ‘‘licensing’’ and ‘‘rule 
making.’? 5 U.S.C. §§ 1001(c), (4), and (e). 


2 Functioning as attorneys, they did experience investigative limitations. 
Among other things, they had access to the files of only three of the Commis- 
sioners who decided the case originally. Two of the three whose files they 
did not see (Commissioners Lee and Hyde) are still members of the Commis- 
sion. (Tr. 337-38.) 
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ex parte influence by Tenenbaum. 
loners Cross and King) dissented. 
an Ford, concurred in the Report 


and Recommendation but also stated in part as follows: 


**The findin 
of Tenen 


proceedin, 
of the C 


Ow 
” (R. 1984.) 
IL 
A SUMMARY OF TENENBAUM’S EX PARTE ACTIVITIES 
Petitioner is in com 
quoted portion of the 
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The limited factual recitation made by the Commission 
is consistent with its limited view of the case. Reference is 
made only to those ex parte contacts which Tenenbaum had 
with members of the Commission during the rather brief 
duration of Docket No. 11747. No reference is made to 
Tenenbaum’s ex parte intrusions into the St. Louis 
channel 4 and the Springfield channel 2 comparative hear- 
ings; in both of those adjudicatory cases, as detailed infra, 
he sought privately to prevent the adoption of a final 
decision. No reference is made to the years of ex parte 
influence which Tenenbaum brought to bear on the Com- 
mission prior to the institution of Docket No. 11747; those 
efforts paved the way for the favorable result which 
ultimately occurred in that proceeding. No reference is 
made to Tenenbaum’s non-Commission activities; he 
repeatedly sought and obtained favorable Congressional 
intervention and he asked various other individuals to give 
ex parte assistance to his cause. 


No recognition is given in the Report and Recommenda- 
tion to the caleulated manner in which he cultivated the 
friendship and sympathy of Commissioners and key staff 
personnel. No reference is made to the fact that Tenen- 
baum never sought or received any advice by counsel that 
his activities were proper or even legal, although he had 
several attorneys. The nature and significance of the two 
memoranda which Tenenbaum took to and discussed with 
all members of the Commission in Docket No. 11747 are 
grossly minimized; they alone would vitiate the entire 
proceeding. 


Notwithstanding the foregoing, the Commission still con- 
eluded that Tenenbaum’s activities rendered its prior 
action ‘‘voidable.’? However, it is vital for the Court to 
understand in a general way the nature of those facts which 
the Commission omitted or glossed over, and the following 
brief (but incomplete) summary is given to assist that un- 
derstanding. (For a full and completely supported re 
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counting of the facts, see Paragraphs 32-112 of Sangamon’s 
proposed findings, R. 1728-54.) 


One basic fact must be borne in mind throughout. From 
March 30, 1955 until the Commission reallocated channel 2 
and gave it to Signal Hill in Docket No. 11747 on March 1, 
1957, there were pending at the Commission an unbroken 
succession of proceedings in all of which Signal Hill could 
and did express its position fally on the record? Yet 
Signal Hill, alone among all participating parties in those 
consecutive proceedings, chose to place its reliance on off- 
the-record approaches to the Commission. 


The critical dates in Docket No. 11747 should be set forth. 
It was instituted on June 26, 1956. The filing of comments 
and reply comments was invited, and it was specified that: 
“‘No additional comments may be filed unless (1) 
specifically requested by the Commission or (2) good cause 
for the filing of such additional comments is established.’’ 
(J.A. 1-2.) Tenenbaum was well aware of that limitation. 
(Tr. 122-23.) The proceeding was enlarged on October 12, 
1956 to include a proposed move of Signal Hill’s existing 
channel to Springfield, making the licensing aspects of the 
case obvious. (J.A. 30-32.) Comments were filed on 
November 30, 1956 by Signal Hill (J.A. 35-52), and on 
December 3, 1956 by the other parties. Reply comments 
were filed on December 28, 1956. The report and order was 
adopted on February 26, 1957 and released March 1, 1957. 
(J.A. 183-209.) Numerous petitions for reconsideration 


3Intervenor Plains Television Corporation, which received an early UHF 
grant in Springfield and enjoyed a local television monopoly during the years 
of the channel 2 comparative hearing, filed a petition for role making on 
March 30, 1955 proposing to have the Springfield VHF channel moved to St. 
Louis, That petition was pending until November 10, 1955, when the Com- 
mission denied it (13 Pree & Fiscure Rapio Reo. 1522) and instituted a 
nationwide allocation proceeding in Docket No. 11532 (20 Fp. Reo, 8501). 
That proceeding was terminated on June 25, 1956 (13 Pre & Fiscuez Rapio 
Reo. 1571), on which date Docket No, 11747 was instituted, Signal Hill fully 
exercised its right to file pleadings in each of those matters, (See also page 
5 of Initial Decision, B. 1800.) 
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were filed; they were denied by the Commission on June 20, 
1957. (J.A. 240-56.) 


Tenenbaum had acknowledged 37 visits to Washington 
on behalf of Signal Hill between January 1, 1954 and 
February 7, 1958. (Tr. 488.) From March 30, 1955 (when 
Plains filed its petition for rule making) on, it was 
Tenenbaum’s admitted continuing project to get channel 2 
to St. Louis for use by Signal Hill. (Tr. 462-64.) 
Tenenbaum testified that “‘it was my custom to call on 
every Commissioner when I came here; I went from office 
to office.”? (Tr. 500.) Most of his trips to Washington 
lasted several days, and he occasionally saw individual 
Commissioners on successive days. The Commission relies 
upon Tenenbaum’s testimony that he could not recall 
having seen Commissioners on certain specific visits 
(par. 7 of Report and Recommendation, R. 1975); this 
disregards his testimony that he ‘‘always . . . made a 
practice of going to all of them.” (Tr. 393.) The 
influence which Tenenbaum exerted in presenting his 


cause in those scores of private conversations continued 
throughout the entire time period involved.‘ 


Prior to Docket No. 11747, a comparative hearing was 
pending for the use of channel 4 in St. Louis. In 1954, 
Tenenbaum had ex parte conversations with every Com- 
missioner seeking to block a grant in that adjudicatory 
proceeding. (Tr. 109-12, 140-46A, 162, 167-69, 540.) He 
also wrote letters to all of them after those visits. (Tr. 
140-41, 493-94; R. 1174.) Such activities, critical as to 
intent, were ignored by the Commission. 


Tenenbaum’s many letters to Commissioners during the 
years involved reveal the true nature of his varied 


4 As to the fact that Tenenbaum repeatedly pleaded his case in his private 
conversations with Commissioners, see Tr. 112-15, 119, 144-45, 150-51, 154, 
163-66, 173-80, 182, 184, 193, 195-96, 228-29, 242-50, 264-68, 270-71, 278, 305-09, 
311-18, 323-24, 330, 334-35, 338-39, 364-77, 386, 389-90, 393-94, 400-04, 436-39, 
455-56, 492-93. 
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activities. After the Plains petition was filed, in June of 
1955 he argued his case (and described prior oral repre- 
sentations) in private letters to all Commissioners. 
(FCC Exs. 8-13, R. 1175-82.) One letter included an 
invitation to visit him in St. Louis (FCC Ex. 8, R. 1175; 
Tr. 254); each included a schedule of purported losses. 
In July, he revisited them all to argue his case ex parte, 
again following such visits by letters containing lengthy 
arguments to the same effect. (FCC Exs. 19-25, R. 1188-90; 
Tr. 228-29, 235-36, 242-43.) By then, Tenenbaum addressed 
most Commissioners by their first names, and one was 
invited to his home where ‘‘we have a lovely pool.’’ 
(FCC Ex. 25, R. 1196; Tr. 236-37.) In his letter to Com- 
missioner Lee, he stated that: ‘‘I am going to do all I can 
to get you on my side.”’ (FCC Ex. 24, R. 1195.) His 
three-page letter to the then-Chairman (copies of which 
were sent to all Commissioners) acknowledged that ‘‘some 
might think we were asking you to pre-judge”’ certain 
pending cases. (FCC Ex. 19, p. 1, R. 1188.) 


In August of 1955, Tenenbaum read that Commissioner 
Lee was interested in seeing an intermixed market. He 
telephoned the Commissioner long distance and invited him 
to come to St. Louis. Lee came to St. Louis thereafter; 
Tenenbaum entertained him in his home and took him to 
dinner with his family. (Tr. 254-56; see FCC Ex. 14, R. 
1183.) Ina later letter to one of his Washington attorneys, 
Tenenbaum stated: ‘‘My opinion, as expressed to you over 
the phone, is that we should do everything in our power 
to build up those Commissioners who are on the fence. 
Much work can be done with the Senators even though they 
are not in session, and this I intend to do.’? (FCC Ex. 26, 
R. 1197-98; Tr. 244-50.) 


In late 1955, the comparative hearing for channel 2 in 
Springfield became ripe for decision. Tenenbaum made 
personal ex parte contacts with every Commissioner to 
hold up that decision, and he induced Missouri’s Senator 
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Stuart Symington to send communications to Commis- 
sioners with the same objective. (FCC Exs. 14-16, R. 1183- 
85; Sangamon Ex. 2, R. 1309; FCC Ex. 85, R. 1296; Tr. 
207-16, 218-24.) The Commission now ignores this further 
manifestation of clearly improper intent. 


Immediately prior to the denial of the Plains petition, 
Tenenbaum sent ex parte telegrams to those Commissioners 
whom he had learned were going to vote against it. 
Pleading his case at length, he stated in part: ‘‘Your 
vote along with others will cause my partner and me to 
lose an investment of over one million dollars which 
represents a lifetime of work. I feel I owe it to my family 
and myself to wire you to this effect.”? (FCC Ex. 17, 
R. 1186; Tr. 225-27, 505-06.) 


From November of 1955 to June of 1956 (during Docket 
No. 11532), Tenenbaum’s dual goals were to block a grant 
in the Springfield comparative hearing and get channel 2 
moved to St. Louis. (Tr. 263-64, 286-87.) Personal visits 
to Commissioners in their offices continued, and he often 
took Commissioners to lunch. (Tr. 264-65, 266-68, 270-71, 
278.) Several Commissioners were written in November of 
1955 ; to Commissioner Bartley he stated in part: ‘‘I now 
you are aware of how hard I fought and to what extremes 
I have gone on this issue.’? (FCC Ex. 29-31, R. 1201-03.) 
During this period Tenenbaum also sought the help of 
Senators, Congressmen, and outsiders to impede a grant 
in the Springfield comparative hearing and to obtain 
channel 2 for Signal Hill in St. Louis. (FCC Exs. 46-48, 
R. 1224-28; Tr. 265-66, 289-94, 548-49.) 


At Christmas of 1955, Tenenbaum sent turkeys to all 
Commissioners and stockings to all of their secretaries. 
(Tr. 279-80, 518-19.) A brochure vigorously (and de- 
ceivingly) arguing that channel 2 should be moved to St. 
Louis was mailed by Tenenbaum to all Commissioners 
ex parte in April of 1956. (FCC Exs. 33-40, R. 1205-17; 
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Tr. 272-73.) Responding to Commissioner Mack’s acknowl- 
edgment of the brochure, Tenenbaum wrote in part: 


“‘T hope that my submission of this report was not 
too presumptuous. However, please understand that 
I am fighting to keep from going down the drain; and 
let it not be said that I left anything undone to get 
our problem before you.’’ (FCC Ex. 42, R. 1219.) 


Three days after the Commission instituted Docket No. 
11747, Tenenbaum wrote letters of gratitude to those Com- 
missioners who voted favorably to him.5 (FCC Exs. 49-53, 
R. 1229-33; Tr. 298-99.) 


Tenenbaum testified that a difference of opinion devel- 
oped among his counsel while Docket No. 11747 was 
pending. As a result, Tenenbaum became *‘eonfused,’’ 
and he retained Robert F. Jones as additional counsel to 
guide him. ‘‘I wanted to get someone that I knew was 
an expert so that they could be my brains, and help me 
come to some decision as to what courses of action we 
should take.’? (Tr. 329.) Jones, a former member of 
the Commission, accordingly advised Signal Hill from 
August of 1956 to May of 1957. He never entered an 
appearance or signed a pleading, and his participation was 
unknown even to one of his co-counsel. He received a fee 
of $55,000. (Tr. 133, 304-05, 324-29, 341-44, 346-48, 447-50, 
513-16, 584-87, 1020.) Although Tenenbaum hired Jones 
to be his ‘‘brains,’’ Jones testified that he knew nothing 
of Tenenbaum’s ex parte activities, and did not advise him 
that such conduct was proper. (Tr. 589-90, 593.) 
Similarly, Tenenbaum could not recall telling any of his 
attorneys of his many ex parte visits and letters to Com- 
missioners. (Tr. 341.) 


Initially, Docket No. 11747 did not include the proposed 
move of Signal Hill’s channel 36 to Springfield. The 


5 The salutation in Commissioner Bartley’s letter reads: ‘‘Dear Bob (God 
Bless).’? (FOC Ex. 51, B. 1231.) 
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Commission’s Report and Recommendation states that an 
unknown Commissioner mentioned to Tenenbaum in 
September of 1956 that consideration was being given by 
the Commission to moving channel 36. (Par. 7 of Report 
and Recommendation, R. 1975.) On cross-examination, 
however, Tenenbaum admitted that one of his attorneys 
conceived of that plan and that he (Tenenbaum) may have 
suggested it to Commissioner Craven. (FCC Ex. 56, 
R. 1248; Tr. 323-24, 330, 533-34.) Tenenbaum also dis- 
cussed the possibility of moving channel 36 orally in private 
with all other Commissioners in September of 1956. (Tr. 
307-09, 311-13, 338-39, 375-77, 386.) 


On October 1 and 2, 1956 (after having had Commissioner 
Bartley as his theatre guest in New York in the meantime, 
Tr. 389, 446-47), Tenenbaum took to and discussed with 
all Commissioners a memorandum which he had prepared 
entitled ‘‘ Advantages of Moving Channel 36 into Spring- 
field.”? (FCC Ex. 57, R. 1249-57; Tr. 314-18, 334-35, 338-39.) 
It was accompanied by an eight-page engineering report 


which related to the move of channel 2 as well as of 
channel 36. Tenenbaum’s memorandum was signed merely 
“H T.’’, illustrating the perniciousness of his intrusion 
into the Commission’s processes. That ex parte memo- 
randum is reproduced in an Appendix hereto.” A few days 
later, the Commission enlarged Docket No. 11747 to propose 
the move of channel 36 to Springfield. (J.A. 30-32.) There 
had been no record request for such action. More 
significantly, nowhere on the record in Docket No. 11747 


6 Commissioner Craven later seconded the proposed switch of channels 2 and 
36 in the vote on instructions (Signal Hill Ex. 17, p. 2, R. 1552), but abstained 
from the adoption of the actual report and order. 


7To compound the impropriety, the memorandum was false in part. For 
example, in it Tenenbaum stated that NBC would give a network affiliation 
to a channel 36 station in Springfield and that such a fact could be verified 
by the president of WMAY-TV, Inc., which was then one of the applicants 
for channel 2 in Springfield. Tenenbaum testified that he had been told this 
by the WMAY official, (Tr. 383-84.) This was flatly denied by WMAY’s 
president, who was called as a later witness. (Tr. 926-27.) 


13 


did Signal Hill either support or oppose the move of 
channel 36. (Tr. 362-63.) 


Still another critical fact omitted from the Report and 
Recommendation was Tenenbaum’s seeking out of the 
Chief of the Commission’s Rules and Standards Division 
to argue Signal Hill’s case privately. It is the respon- 
sibility of that staff member to make allocation recom- 
mendations directly to the Commission. (Tr. 841-43.) 
After Docket No. 11747 was instituted, Tenenbaum sought 
him out often in his office, took him to lunch, and enter- 
tained him at a night club. Tenenbaum denied having 
argued his case to the staff member, and claimed the night 
out together was ‘“‘purely social.’? (Tr. 284-85.) Such 
testimony was directly contradicted by the staff member. 
He had no doubt that Tenenbaum sought him out solely 
because he was in a position to make an absolute recom- 
mendation to the Commission, and Tenenbaum’s contacts 
with him began and ended with Docket No. 11747. 
(Tr. 851-53, 855, 859-60, 903.) Tenenbaum argued his 
cause at every one of their private meetings, and no other 
party to the proceeding ever had any contact with him. 
(Tr. 847-50, 852-56, 858, 904.) The staff member further 
acknowledged that Tenenbaum’s representations ‘‘may 
have been used as an argument for deintermixture in this 
ease’? (Tr. 856-57), and he ultimately advised the Com- 
mission that his division had no economic or engineering 
objections to moving channel 2. (Tr. 844-45, 851-52, 860, 
872-73; see Signal Hill Ex. 17, R. 1551-54, and FCC Ex. 58, 
R. 1258.) 


More turkeys were sent by Tenenbaum to all Commis- 
sioners at Thanksgiving of 1956, and stockings again were 
sent to all of the Commissioners’ secretaries at Christmas 
of that year. (Tr. 279-83, 450-51, 518-19; FCC Ex. 75, 
R. 1285.) Tenenbaum denied asking outsiders to make 
ex parte contacts with Commissioners on his behalf, but 
documentary evidence proved otherwise. (FCC Exs. 60-67, 
R. 1263-77; Tr. 406-15.) Although Docket No. 11747 was 
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undecided in December of 1956, Signal Hill then entered 
into the following contracts: (a) an affiliation agreement 
with ABC on channel 2 (Sangamon Ex. 7, R. 1324-25; 
Tr. 560-61); and (b) an agreement with CBS for the use 
of a transmitter site when—not if—channel 2 was moved 
to St. Louis (Sangamon Ex. 8, R. 1326-31; Tr. 562-63). 


The Commission voted instructions on January 14, 1957. 
Commissioner Lee moved the reallocation of channels 2 
and 36, seconded by Commissioner Craven. Commissioner 
Bartley moved that Signal Hill be ‘‘required”’ to operate 
on channel 2, seconded by Commissioner Lee. (Signal Hill 
Ex. 17, p. 2, R. 1552.) All three are still on the Commis- 
sion, with Commissioner Craven having abstained from 
participating at all subsequent stages. 


When Docket No. 11747 later was placed on the agenda 
for final action, in an inter-office memorandum the Chief 
of the Commission’s Broadcast Bureau and the Commis- 
sion’s General Counsel questioned the legality of giving 
channel 2 to Signal Hill. (Signal Hill Ex. 16, p. 2, R. 1534.) 


The General Counsel presented his concern to the Com- 
mission further through an additional statement which 
said in part that if channel 2 were given to Signal Hill in 
Docket No. 11747, ‘‘the real weaknesses in the separate 
aspects of the case will tend to magnify one another.’’ 
(FCC Ex. 58, R. 1258; Signal Hill Ex. 16, R. 1550.) 


The doubts thus expressed by the Commission’s two 
legal arms were confidential, of course. However, Tenen- 
baum learned of them through one of his attorneys. 
(Tr. 397-400, 538-39.) He then ordered the preparation of 
a ‘‘Memorandum As To Why An STA to Signal Hill 
Would Not Only Be Legal But Is Necessary in the Public 
Interest.”? (FCC Ex. 59, R. 1259-62.) That unsigned 
four-page memorandum began: ‘‘Some question has been 
raised regarding issuance of a Special Temporary Author- 
ization on Channel 2 in St. Louis, on the ground that the 
Court of Appeals might find some legal objection.’’ The 
ease was argued in detail in that memorandum, with it 
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being stated in part that: ‘“‘It would . . . make a laughing 
stock of the Commission’? to move channel 36 without 
giving channel 2 to Signal Hill. (FCC Ex. 59, p. 2, R. 1260.) 
The case was then pending final decision, but Tenenbaum 
took a copy of that memorandum to every Commissioner, 
and—in the privacy of their offices—argued ex parte not 
only against the opposing parties but against the Com- 
mission’s own General Counsel as well. (Tr. 400-04, 
436-38, 455-56.) That memorandum also is reproduced 
in the Appendix hereto for the Court’s convenience. Just 
as Signal Hill never took any position on the record with 
respect to the moving of channel 36 (Tr. 362-63), so is it 
a fact that Signal Hill never requested on the record in 
Docket No. 11747 that it be awarded channel 2. (Tr. 135-36.) 


poe 


THE REMAND HEARING FACTUALLY REINFORCED THE 
COURT'S PRIOR PREMISES, AND CONCLUSIVELY DEMON- 
STRATED THE VALIDITY OF ITS PRIOR DECISION 


The preceding summary makes incontrovertible the 
correctness of the Court’s action of May 8, 1959. Prior to 
that action, Signal Hill had joined the FCC in arguing 
flatly that none of Tenenbaum’s activities were of any 
legal consequence because the proceeding bore a rule 
making label. The Court readily and properly rejected 
such a contention. 


Having had that inherently defective argument rejected, 
Signal Hill took two new approaches in the hearing on 
remand, First, it contended that everyone thought ex 
parte approaches were proper in rule making proceedings. 
Thus, on the first day of the hearing, Signal Hill’s counsel 
argued to the examiner that such a ‘“‘general under- 
standing and practice was, in effect, ignored by the May 8, 
1959 decision of the Court of Appeals.’’ (Tr. 78.) Second, 
it contended that Tenenbaum’s ex parte representations did 
not relate to the merits of whether channel 2 should be 
moved from Springfield to St. Louis; they related instead 
to how soon such a move should be made and to what 
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should be done with channel 2 after it was moved. The 
Commission itself recognized the frivolous nature of the 
latter claim and rejected it. (See par. 15 of Report and 
Recommendation.) The former argument, however, re- 
ceived an unwarranted degree of official sanction and calls 
for a brief response. 


Initially, of course, the Court had held in this very case 
that ex parte conduct of the type engaged in by Tenenbaum 
is improper. The Court refused to be blinded by a label 
of purported rule making, and properly elevated substance 
above form. The argument which Signal Hill thus 
presented to the Commission was essentially res adjudicata 
at the time of its submission.® 


In arguing against this Court’s decision, Signal Hill 
employed a frequently used device. It started with a 
limited but valid premise, and then applied it to in- 
apposite facts. To be sure, in general role making pro- 
ceedings which affect an entire class within the industry 
it has been recognized that Commissioners should seek to 
become as informed as possible on the subject matter. In 
such areas, private conversations are not only sanctioned 
but encouraged. In true rule making matters, however, 
it is apparent that the very term “‘ez parte’’ is inapplicable, 
for it connotes opposing parties with directly conflicting 
interests. In essence, this formed the basis for the Court’s 
earlier decision, for it readily recognized the adjudicatory 
and licensing aspects of the instant case.® 


8 At oral argument before the Commission, the attorney for the Commis- 
sion’s Office of General Counsel stressed that ‘‘any argument made here today 
that the order in the subject rule making remains valid because it was rule 
making flies in the face of the remand and should be rejected by the Com- 
mission as it was by the Court.’’ (Tr. 1094.) 


9 This was conceded by counsel for Signal Hill during the hearing on remand. 
Speaking of the comparative hearing for the use of channel 2 in Springfield 
and of the so-called rule making proceeding in Docket No. 11747, it was 
stated on behalf of Signal Hill that: ‘‘The two were pending, were going 
on at the same time, and it is impossible to separate one from the other. That 
is our position.’’ (Tr. 653.) 
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Sight cannot be lost of Signal Hill’s identity or objective. 
It was a party in successive proceedings which involved 
the possible removal of channel 2 from Springfield, during 
each of which it was represented by counsel who could and 
did prepare pleadings for filing with the Commission. As 
the Court noted in its second ground for vacating the Com- 
mission’s action previously, in Docket No. 11747 the Com- 
mission set dates for the filing of comments and reply 
comments by any interested party—and it was specifically 
directed that no further comments could be filed unless re- 
quested by the Commission or on a showing of good cause. 
(J.A. 2.) This was a concise limitation of which Tenen- 
baum admitted being aware. (Tr. 122-23.) It is absurd, 
as this Court recognized, to contend that a party should 
be so limited on the record but have no ex parte limitations. 
Signal Hill’s consistent objective was to obtain a license 
for the use of channel 2 in St. Louis, and it pursued that 
objective far more relentlessly off the record than on it. 


Signal Hill’s continuing ex parte efforts to obtain 


channel 2 can only be described as astounding. Despite 
the Commission’s partial acceptance of Signal Hill’s claim 
that ‘‘everyone was doing it,’’ it is a fact that no other 
party to Docket No. 11747 made any ex parte attempt to 
influence the Commission’s decision.” Moreover, only two 
non-parties had any personal contact with Commissioners. 
One, an official of the St. Louis Globe-Democrat, saw three 
Commissioners. While they discussed deintermixture 
with him, he testified that all three Commissioners 
refused to discuss who would be given channel 2 on the 
grounds that the latter question was adjudicatory. (Tr. 
748-58, 760-65.) The other was the Mayor of Springfield. 
Concerned at reports that the Illinois capital was about 
to be deprived of its only VHF television channel, on his 
own initiative he made a last minute personal appeal to 


10See par. 11 of Report and Recommendation, in which the Commission 
seeks to convey the impression that Tenenbaum was not unique. (R. 1976.) 
Such an impression is grossly erroneous. 
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several Commissioners on behalf of the city.* On a second 
visit, he told the then-Chairman (McConnaughey) that 
Springfield was being deprived of a much-needed channel 
solely to help Signal Hill. The Mayor testified that he did 
not consider it to be improper for a public official to 
express a community need, but that it is improper for a 
party to seek to influence a decision for its private gain. 
(Tr. 833-35.) 


Tenenbaum made numerous protestations of a lack of 
improper intent which were accepted by the examiner and, 
to a slightly lesser degree, by the Commission. However, 
nowhere in the record does it appear that Tenenbaum 
was ever advised by counsel that his behind-the-scenes 
activities were proper or even lawful. Indeed, the facts 
are to the contrary, as has been stated supra. Tenenbaum 
testified that he never even informed the attorney whom 
he retained to be his ‘‘brains’’ (or any of his other 
attorneys) of his ex parte activities. (Tr. 341.) Similarly, 
that attorney testified that he was unaware of them, and 
never advised Tenenbaum that such activities would be 
proper. (Tr. 589-90, 593.) 


In summary, there is not one word of probative evidence 
in the record that any disinterested party thought that the 
type of conduct engaged in by Signal Hill’s president was 
proper in the type of proceeding here involved. The 
reliance of Signal Hill and the Commission upon the 
opinion of this Court in the Van Curler case is as mis- 
placed as it is misleading. There the Court held no more 
than that an otherwise proper television allocation pro- 
ceeding was not invalidated by virtue of the fact that a 


11 It was those contacts (and only those) which Sangamon stated were not 
improper in the oft-quoted footnote to its brief in the Supreme Court. (See 
par. 14 of Report and Recommendation, R. 1978.) The Mayor was not a 
party, was not represented by counsel, and had no direct personal interest. 
Additionally, of course, he was unsuccessful. The Commission’s reliance upon 
that reference in Sangamon’s Supreme Court brief is wholly misplaced, and 
scarcely justifies Tenenbaum’s conduct. 
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non-party presented a nationwide allocation proposal to 
the Commission while the specific proceeding was pending.” 
The lack of impropriety in Van Curler was as obvious as 
is the presence of impropriety in this case, and unsupported 
self-serving declarations cannot alter the fact that both 
opinions (Van Curler and Sangamon) are eminently sound 
when correctly viewed in light of their own facts. 


Iv. 


THE COMMISSION’S ACTIONS ON REMAND HAVE CONTRA- 
VENED THE COURT'S DECISION OF MAY 8, 1959 

The action taken by this Court on May 8, 1959 was not 
ambiguous. Based upon limited (but uncontradicted) 
information with respect to Signal Hill’s ex parte repre- 
sentations, the Court ruled that those patent attempts to 
influence vitiated the Commission’s action. It specifically 
vacated the report then under review, and directed a 
hearing the issues in which were to relate solely to possible 
future disqualifications rather than to whether the original 
action should be set aside. Since the Court’s vacating 
removed the legal basis for Signal Hill’s channel 2 author- 
ization, the opinion stated that the Commission in its 
discretion could maintain existing services pending further 
order of the Court.” 


Hardly had the ink dried on the Court’s opinion be- 
fore the Commission began contravening it. Rather than 
simply reopening the proceeding as the Court had ordered, 
it established a new docket for the ex parte hearing. Re- 
fusing to accept the fact that the Court had vacated its 
action, the Commission did not stop with the issues ordered 
by the Court but also designated an issue as to whether 
the report and order in question was void or voidable. 


12 Van Curler Broadcasting Corp. v. United States, 98 U.S. App. D.C. 432, 
236 F. 2d 727, cert. denied, 325 U.S. 935 (1956). 


13 There would have been no need for such an interim authorization if the 
Commission ’s action had not been vacated. 
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It designated an additional issue as to whether any Com- 
missioner should have disqualified himself in the past. 
(R. 1128-31.) 


Sangamon promptly filed a motion to delete those issues, 
for they were moot and inappropriate in view of the Court’s 
action. (R. 2005-12.) In denying that motion, the Com- 
mission rejected the argument that its original action had 
been vacated by the Court, stating that Sangamon’s posi- 
tion would be valid ‘‘only if the Commission accepts a lit- 
eral reading of the Court of Appeals remand decision.” 
(R. 1133.) 


The Commission’s action in establishing a separate doc- 
ket and in designating a ‘‘void or voidable’”’ issue is of 
far greater significance than would appear on the sur- 
face, for it is indicative of the Commission’s predisposi- 
tion to reinstate the prior result irrespective of what was 
to be developed in the hearing. This fact becomes appar- 
ent when consideration is given to the WORZ case. In 
WORZ this Court also vacated the Commission’s action 
and ordered an ex parte hearing. The Court’s ordering 
paragraph in WORZ is identical to that in its May 8, 1959 
opinion herein.“ In the instant case on remand, the Com- 
mission refused to accept the vacating of its prior action. 
In WORZ, it accepted the fact that its action no longer 
existed. There, it merely reopened the original docket and 
designated issues which relate solely to future disquali- 
fications; there is no ‘‘void or voidable’’ issue. (24 Fen. 
Rec. 6377.) In identical situations, the Commission thus 
took diametrically opposite actions. 


The meaning of the Court’s opinion was not lost upon 
the examiner, a retired Chief Justice of the Pennsylvania 
Supreme Court. However, correctly considering himself 
bound by the issues designated by the Commission, he 
apparently felt precluded from affording the Court’s 


14 WOBZ, Inc. v. FCC, 106 U.S. App. D.C. 14, 15, 268 F.2d 889, 890 (1959). 
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opinion its obvious significance. Similarly, he was reluctant 
to declare void an action which he knew to have been set 
aside by the Court already. Accordingly, he compromised. 
Walking a semantic tightrope, the examiner concluded that 
“the proceedings in Docket No. 11747 are voidable and, 
the Commission’s Order of March 1, 1957, having been 
vacated by the United States Court of Appeals for the Dis- 
trict of Columbia, the subject matter thereof must be 
reconsidered * * *.’? (R, 1818.) 


In its Report and Recommendation, the Commission takes 
the extraordinary position that the Court to date has done 
no more than indicate that ‘‘the Commission’s decision, 
although substantially correct, lacked a certain element of 
fairness desirable in rule making proceedings of particular 
and immediate effect.’ (Par. 12 of Report and Recom- 
mendation, R. 1977.) Again, it refused to acknowledge that 
its prior action has been vacated. In fact, although it 
reluctantly used the label ‘‘voidable,”’ it did not state that 
it actually was setting aside its questioned action. Can 
due process considerations generally, and directives of the 
Court specifically, be of so little significance in the admin- 
istrative process? We submit they cannot. 


Two concise and vigorous dissents agree with our posi- 
tion. Commissioners Cross and King, who had not been 
on the Commission at the time Docket No. 11747 was pend- 
ing and hence had not been subjected to attempts at ex 
parte influence from Tenenbaum, made clear their belief 
that channel 2 legally is now in Springfield as a result of 
the Court’s prior action. Farther, they state, the Com- 
mission could only give future consideration to the possi- 
bility of placing the channel in St. Louis through a de 
novo proceeding considering all relevant facts. (R. 1985- 
86.) It should be equally obvious to the Commission major- 
ity that the public interest and due process could be satis- 
fied by nothing less. 
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Vv. 


THE COMMISSION’S INTENDED FURTHER PROCEDURE IS 
DEFECTIVE IN MULTIPLE PARTICULARS 

The further procedure ‘‘intended and desired’’ by the 
Commission is uniquely defective. Initially, the Commis- 
sion has concluded that its prior action is merely voidable, 
a state which Webster defines as ‘‘capable of being ad- 
judged void.”? However, the Commission carefully refused 
to so adjudge it. Rather, it invites the submission of 
rigidly limited comments, after the receipt of which the 
Commission proposes to do no more than ‘‘thereafter re- 
evaluate its Report and Order released March 1, 1957 in 
the light of such comments.”’ It requires no crystal ball 
to prognosticate the outcome of such a re-evaluation; it 
is probable that the same men whom Tenenbaum had 
approached improperly would conclude that his extraordi- 
nary ex parte activities had no effect upon their judg- 
ments.” 


As did Tenenbaum, the Commission goes too far. It 
proposes no clean slate. Rather, the Commission states 
that future comments must be limited to responses to what 
the record now shows with respect to Tenenbaum’s prior 
ex parte activities. It would be difficult to characterize 
the defects in such a procedure without using superlatives. 


Tenenbaum had literally scores of private personal con- 
versations with individual members of the Commission in 
his successful pursuit of channel 2. Not surprisingly, 
Tenenbaum’s recollection of the nature of those private 
meetings was quite vague when he testified; it would be 
impossible for a party now to respond in writing to se- 
cret conversations whose contents—and effect—simply can- 
not be learned from the existing record. And what of the 
scores of personal letters to Commissioners, sent over a 
period of years, which never reached the public eye until 


15 See PUC v. Pollak, 343 U.S. 451, 466 (1952); Peck v. Pierce, 63 Conn. 
310, 28 Atl. 524, 528 (1893). 
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they were uncovered by the Subcommittee on Legis- 
lative Oversight? Can those (and their effect) be an- 
swered by a single pleading?® 


Even that glaring error is compounded by a further limi- 
tation. The orginal Commission decision was adopted 
more than four years ago. There is now vastly more 
knowledge available with respect to the technical su- 
periority of VHF over UHF television than there was 
then. Other vital facts have changed. For example, 
only eight per cent of the television sets now being man- 
afactured are equipped to receive UHF signals. Signifi- 
cant population changes have occurred, affecting the ques- 
tion of the needs of the communities and states involved 
for channel 2. The 1960 Census shows that while the 
population of Missouri increased slightly to 4,319,813, the 
population of Illinois has increased well over one million 
to 10,081,158. While Springfield’s population has increased 
since the 1950 Census, that of St. Louis has decreased more 
than 100,000. The Commission should consider that con- 
trary to its purported expectations, no new stations have 
come on the air in Springfield since channel 2 was deleted. 
Numerous other factors have changed in the intervening 
four years, but the Commission states in its Report 
and Recommendation that it ‘‘does not desire, nor 
would it consider, comment on matters occurring sub- 
sequent to March 1, 1957.”’ (Par. 16 of Report and 
Recommendation, R. 1979.) This is but another manifesta- 
tion of the Commission’s apparent desire to preserve its 
prior decision, irrespective of public interest factors. 


16 Over and above these considerations are the intangible but highly signifi- 
cant effects of Tenenbaum’s other overtures, May each opposing party who 
previously limited its arguments to the record now take one Commissioner 
to the theatre in New York, and entertain another in his home? Is each 
Commissioner now to receive two turkeys and their secretaries to receive 
stockings from all other parties to balance the scale of justice? To continue 
this discussion would amount to reductio ad absurdum; the illegality of allow- 
ing such limited reponses is apparent. 
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VL 


THE QUESTIONS DIRECTED TO THE COMMISSION BY 

THE COURT 

The Court’s decision of May 8, 1959 directed the Com- 

mission to answer two basic questions in the hearing on 

remand. The first relates to the possible ‘‘disqualifica- 

tion of some Commissioners from participating in the re- 

opened proceeding,”’ while the second relates to the pos- 

sible ‘‘disqualification of some parties from receiving any 
award that may ultimately result.” 


Our position with respect to the first question can be 
stated succinctly. No Commissioners were called to tes- 
tify in the remand proceeding, nor did any elect to do 
so.* It is true that three present Commissioners (Hyde, 
Bartley, and Lee) were subjected to varied ex parte pres- 
sures from Tenenbaum prior to and during Docket No. 
11747, and it is true that they were the only Commissioners 
voting without qualification in favor of the Report and 
Recommendation now before the Court. These facts are 


stated without any intended characterization; Sangamon 
did not urge the disqualification of any individual Commis- 
sioners in the remand proceeding and it does not urge such 
disqualification before this Court. 


We turn now to the possible disqualification of parties. 
A few brief comments are appropriate with respect to 
Sangamon. Oliver J. Keller, Sangamon’s president, has 
never been in a Commissioner’s office, and neither he nor 
anyone else on behalf of Sangamon has ever discussed 
the channel 2 matter ex parte with any Commissioner or 
member of the Commission’s staff. (Tr. 629-30, 634-35, 
676-77, 679-80, 684.) Keller readily recognized the im- 


17 This fact lends an incongruous note to the Commission’s concurrence in 
the examiner’s unsupported finding that the Commissioners contacted by 
Tenenbaum did ‘‘. . . little if anything more than courteously listen to 
what their visitors had to say.’’ (Par. 12 of Report and Recommendation, 
B. 1977.) 
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propriety of ex parte contacts. Once, after being urged 
by an official of the St. Louis Globe-Democrat to go see 
Commissioners to protect Sangamon’s interests, Keller 
discussed the matter with his Washington attorneys. They 
confirmed his conviction as to the impropriety of such con- 
taets.% (Tr. 614-15, 617-18, 666.) 


Signal Hill is the only party to which the question of 
disqualification has relevance. In the proceeding below, 
Sangamon argued that Signal Hill should be denied future 
consideration for a possible grant on channel 2. Such a 
contention was not based upon considerations of character 
qualification, for Signal Hill is not in a comparative hearing 
posture in which rights to a full hearing would exist. 
Rather, it was urged as a public policy matter that Signal 
Hill should not be permitted the permanent (and highly 
profitable) enjoyment of a public franchise which it ob- 
tained by grossly improper means.” 


The Commission refused to disqualify Signal Hill, al- 


though it hinted in ambiguous terms that the activities of 
its principals might be held against Signal Hill in some 
undefined future proceeding. It is our belief that the 
Court should consider seriously the public policy question 
presented by Signal Hill’s conduct, as well as its effect 
upon the integrity of the administrative process. We state 


18 Keller was told (by the Globe-Democrat official) that some people at 
the Commission felt Sangamon had lost interest in channel 2. On January 
30, 1957, Keller wrote a letter to the Office of the Secretary of the Commis- 
sion reaffirming Sangamon’s interest, with copies thereof being served on the 
competing channel 2 applicant and the Chief of the Broadcast Bureau. The 
letter was placed in the public file in Docket No. 11747; this clearly was not 
ex parte, (FCC Ex. 76, RB, 1286; Tr. 615-20, 666-67, 670.) 


19 Root Refining Co. v. Universal Oi Products Co., 169 F. 2a 514, 541 
(3d Cir.), cert. denied, 335 U.S. 912 (1948): 


‘‘From the moment that [a party] ceases to depend upon the justice 
of his case and seeks favored and discriminatory treatment, he becomes a 
corrupter of the Government itself and is fortunate if he loses no more 
than the rights he seeks to obtain.’’ 
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again, as we have before, our belief that a party who has 
engaged in the conduct now shown on this record should 
not be allowed the fruits of that conduct. However, be- 
cause Sangamon’s ultimate legal interest is concerned with 
the location of channel 2 rather than with who shall be 
afforded the privilege of operating on it, we shall not 
take an adversary position before the Court with respect 
to the disqualification per se of Signal Hill. 


VIL 


CHANNEL 2, NOW ASSIGNED TO SPRINGFIELD, MUST BE DEALT 
WITH BY THE COMMISSION IN ACCORDANCE WITH 
STATUTORY REQUIREMENTS 

The situation now existing is this: Channel 2, which was 
assigned to Springfield, Illinois by the Commission’s Sixth 

Report and Order,” is now legally located there again 

as a result of this Court’s May 8, 1959 decision. Sangamon, 

which has been a VHF applicant for more than eleven years 
without a hint of impropriety, now is unopposed as an 


applicant for channel 2 in the Illinois capital. Signal Hill, 
which received channel 2 in St. Louis without even applying 
for it, has never sought an authorization for its use in 
Springfield. Signal Hill is now operating on the channel 
in St. Louis at the indulgence of the Court, rather than by 
virtue of any valid Commission authorization. 


After the Court has disposed of this proceeding, the Com- 
mission will be confronted with the dual problems of the 
location and the identity of the user of channel 2. Like 
other agencies, the Commission has both rule making and 
adjudicatory powers, and where a lawful result may be 
arrived at through the exercise of either function the 
Commission may make a choice in the exercise of its in- 


20 Pars. 514 and 546 of Sixth Report and Order, 1 Pree & Fiscuer Rapio 
Reo. at 91:806-7 and 91:821. The first television allocations placed VHF 
channels 8 and 10 in Springfield in 1945 (10 Fen. Rea. 12267, 12269); 
Sangamon applied for channel 8 on January 7, 1949, with that application 
later being amended to specify channel 2. 
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formed discretion.”2 Under normal circumstances, the Com- 
mission on further remand would be free: (a) to grant 
Sangamon’s application for channel 2 in Springfield; or 
(b) initiate a de novo rule making proceeding looking to- 
wards the use of the channel elsewhere.” But here an 
insuperable statutory bar exists against reallocating the 
channel to St. Louis. 


Section 307(b) of the Communications Act, 47 U.S.C. 
§ 307(b), requires the Commission to make a ‘‘fair, effi- 
cient, and equitable distribution’? of broadcast facilities 
among the several States and communities of the United 
States. That statute has been construed in two decisions 
of the Supreme Court so as to give it dual applicability in 
the situation here involved. In the Nelson Brothers case, 
the Supreme Court upheld the removal of a radio frequency 
from a city in one state (Illinois) which had more than its 
fair and equitable share of stations and its reassignment to 
a city in another state (Indiana) which had a greater need 
for it.* In the Allentown case, the Supreme Court held 
that Section 307(b) precluded the assignment of a facility 
to one city in a state which had more than its fair and 


21 Securitics § Exchange Commission v. Chenery Corp., 332 U.S. 194, 202-03 
(1947). 


22It is incorrect (and thus perhaps inadvertent) for the Department of 
Justice to have indicated on page 2 of its March 31, 1961 memorandum that 
the Court should direct the Commission to institute a de novo rule making 
proceeding. To be sure, any subsequent rule making proceeding would have 
to be de novo and the Court should so state. However, the Commission need 
not commence a new rule making proceeding at all; it could grant Sangamon’s 
application for channel 2 in Springfield as soon as it reacquires jurisdiction 
over the subject matter. 


28 Federal Radio Commission v. Nelson Brothers Bond § Mortgage Co., 
289 U.S. 266 (1933). Although the Nelson Brothers case was decided when 
a somewhat different statute was in effect, it is in point since the two states 
there involved were in the same zone. At that time, the statute established 
the same distribution requirement within each of several zones as it now 
establishes on a national basis. 
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equitable share as opposed to another city in the same state 
which had a greater need for the facility.* 


The Allentown decision makes it clear that when a facility 
can be placed in only one of two communities, the threshold 
question to be resolved by the Commission is: Which of 
the two has the greater need for the facility? Yet in the 
Commission action which was vacated by the Court, there 
was no consideration whatsoever given to the relative needs 
of the communities and states involved. Illinois, with a 
population more than double that of Missouri, was left with 
but nine VHF facilities to give Missouri its 18th; Spring- 
field, the centrally located capital of the nation’s fourth 
most populous state, was deprived of its only VHF channel 
to give St. Louis its fifth.* At this date it is obvious that 
the requirements of Section 307(b) cannot be satisfied by 
substituting what this Court has recognized to be ‘‘in- 
ferior’’ UHF facilities for ‘‘superior’’ VHF facilities.” 


Signal Hill and the Commission, recognizing the con- 


trolling significance of the statute in the instant factual 
situation, assert that the Section 307(b) question is not 
now before the Court for ultimate disposition. We agree. 
We do contend, however, that Section 307(b) is an integral 
part of the overall matter, and the Court should make it 
clear that any future proceeding in which the reallocation 
of channel 2 may be considered must show compliance with 
the statute. 


24 FCC v. Allentown Broadcasting Corp., 349 U.8. 358 (1955). 


25 The State of Illinois filed a pleading in Docket No. 11747 stressing the 
need for the wide coverage television service from the State’s capital which 
could only be provided by a VHF channel. Arguing Section 307(b), the 
State of Illinois concluded that ‘‘it would appear patently unreasonable and 
inequitable to allocate another VHF channel from the city of Springfield 
to the city of St. Louis to the loss and detriment of the people of Dlinois 
within VHF range of the city of Springfield.’’ (J.A. 167-68.) 


26 WIRL Television Co. v. United States, 102 U.S. App. D.C. 341, 344, 253 
F.2d 863, 866 (1958). 
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This case should be remanded to the Commission with 
directions to exercise its statutory powers in a prompt and 
effective manner. The Commission’s order of March 1, 1957 
which removed channel 2 from Springfield has been legally 
erased, and a void now exists. It is the duty of the Com- 
mission to fill that void. It can do so by granting Sanga- 
mon’s application, or it could, for lawful reasons, institute 
a rule making proceeding to consider moving channel 2 
elsewhere. However, Section 307(b) precludes its reassign- 
ment to St. Louis, and any further proceeding must be 
undertaken in such a manner as to permit the legality 
thereof to be challenged by parties in interest such as 
Sangamon and the State of Illinois. 


VOL 


THE AUTHORIZATION FOR SIGNAL HILL’S INTERIM USE OF 
CHANNEL 2 MUST BE TERMINATED 

We believe it essential that the Court now withdraw the 
authority which it conferred upon the Commission by the 
concluding sentence of its May 8, 1959 opinion. Signal 
Hill already has enjoyed the use of its ill gotten gains for 
a total of more than four years (longer than the Commis- 
sion’s three year license period), with two years having 
elapsed since this Court declared that Signal Hill’s volun- 
tary misconduct vitiated the action giving rise to its 
channel 2 authorization. The reasons for the termination 
of Signal Hill’s interim authorization are compelling, both 
in law and in equity. 


The improperly influenced decision which moved channel 
2 from Springfield to St. Louis and awarded it to Signal 
Hill has been vacated. The premises on the basis of which 
the Court then acted have been far more than substantiated 
in an evidentiary hearing, and the prior action of the 
Commission can have no farther legal effect. Since chan- 
nel 2 is legally now in Springfield, the Commission cannot 
authorize its use in St. Louis. This Court, as the reviewing 
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rather than the licensing authority, should not continue its 
consent to maintain Signal Hill on channel 2.” 


The service now available to St. Louis from other 
facilities is abundant, with there now being one more VHF 
station on the air than there was when the Commission 
moved channel 2. Exclusive of Signal Hill’s station, there 
are four other VHF stations now operating there. Quite 
aside from Section 307(b), it is obvious that the St. Louis 
area (for which ample provision was made in the Com- 
mission’s 1952 allocation plan) has steadily enjoyed more 
than a fair and equitable share of service since the Sixth 
Report and Order, as contrasted with Springfield, which 
has not. The Springfield area has not yet been permitted 
to enjoy the single locally originated VHF service for 
which provision was made in the Sixth Report and Order, 
although almost ten years have elapsed since that plan was 
placed in effect. Moreover, when the parties (as distin- 
guished from the areas) are considered, the same conclusion 


is reached. Signal Hill is a wrongdoer which seeks still 
further benefits from its original wrongful acts.* Peti- 


27 Vacating the prior channel 2 action automatically restores Signal Hill’s 
prior channel 36 authorization; that channel has never been applied for in 
Springfield. Signal Hill could readily resume operations on its former 
frequency, and, as an ABC affiliate, presumably could continue to succeed. 


28 The benefits have been substantial As has been noted, Signal Hill 
signed an ABC affiliation agreement for its channel 2 operation before the 
Commission even voted instructions in Docket No. 11747. (Intervenor ABC 
supported the proposal of intervenor Plains to move channel 2 to St. Louis 
where it was given to intervenor Signal Hill; Plains and Signal Hill are 
both ABC affiliates. Their united front is not surprising.) Opcrating with 
that affiliation, and without regard to tax loss carryovers, Signal Hill has 
averaged approximately $1,000,000 in net profits per year since obtaining 
channel 2 four years ago. In 1957, the three St. Louis television stations 
collectively netted $3,505,842 (FCC Public Notice B-63000, Aug. 27, 1958); 
in 1958, the same three netted $1,619,062 (FCC Public Notice B-76999, Aug. 
13, 1959); in 1959, with a fourth commercial VHF station being on the 
air for part of the year (with probable losses), the St. Louis stations netted 
$2,511,847 (FCC Public Notice B-92983, Aug. 31, 1960). We invite Signal 
Hill to submit its actual profit figures, should it disagree with petitioner’s 
allegation. 
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tioner, on the other hand, as yet has realized no benefit 
either for itself or for the area which it seeks to serve, 
although its conduct throughout the years in all proceedings 
involving channel 2 has been above reproach. 


But finally, and perhaps most importantly, the continued 
use of channel 2 in St. Louis by Signal Hill will make 
difficult, if not impossible, a prompt and proper subse- 
quent determination of the subject matter by the Commis- 
sion. This has been demonstrated already by the length 
of time which has elapsed since this Court’s May 8, 1959 
decision and by the willingness (if not the determination) 
of an effective majority of the Commission to continue its 
March 1, 1957 authorization to Signal Hill in practical, 
if not in legal, effect for as long as possible. It is apparent 
that only the withdrawal by this Court of the authority 
conferred upon the Commission by the last sentence of its 
May 8, 1959 opinion will make possible a prompt and proper 
determination of this already unduly prolonged controversy. 


CONCLUSION 
Accordingly, we urge the Court to take the following 
actions: 
1) Resolve the disqualification questions upon which 
the Commission was directed to take evidence; 


2) Reaffirm the law of the case as stated in its opinion 
of May 8, 1959; 


3) Make it clear that the Commission’s action of March 
1, 1957, having been vacated, has no further legal 
effect ; 


4) Terminate the authority given to the Commission 
in the Court’s May 8, 1959 opinion for continuation 
of the operation of Signal Hill’s station on channel 
2 in St. Louis; and 
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5) Direct that all questions concerning the location and 
use of channel 2 be resolved in accordance with 
statutory directives without delay. 


Respectfully submitted, 


D. M. Patrick 
Lester CoHEN 
Srantey S. Harris 
800 Colorado Building 
Washington 5, D. C. 
Attorneys for Petitioner 


Of Counsel: 


Hogan & Hartson 
Washington, D. C. 


May 8, 1961 
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APPENDIX 
I 


The following memorandum, prepared by Tenenbaum, 
was taken to and discussed by him with every member of 
the Commission ex parte on October 1 and 2, 1956, during 
the pendency of Docket No. 11747. A copy thereof was left 


with each Commissioner. (Tr. 314-18, 330, 334-35, 338-40.) 
An eight e engineering report on the merits, a further 


part of FCC Exhibit 57, was simultaneously discussed and 
left with every Commissioner. That report is not included 
in this Appendix.) That memorandum, page one of FCC 
Exhibit 57, R. 1249, is reproduced _as follows: 


Advantages of Moving Channel 36 Into Springfield 


The public interest will be served. An established 
audience of one-quarter million people (100,000 sets) who 
can receive a Channel 36 signal. Once Channel 36 is 
ordered out of St. Louis, equipment is immediately avail- 
able to the Springfield operation which will enable them to 
go on the air 3 to 4 months sooner than otherwise, thus 
bringing in additional service to the Springfield area. This 
transmitter generates 500,000 watts of power as against 
20,000 watts from the station in Springfield now serving 
the community. We understand that NBC will give the 
new channel in Springfield an affiliation providing that 
they go to high power on UHF, and have stated to them 
that time is a factor. This can be verified by Gordon 
Sherman of Station WMAY, the successful applicant. 


If Channel 36 is moved out of St. Louis it will enable 
the Commission to more easily order present operators 
of 36 to Channel 2 on whatever basis the Commission elects, 
and will provide a continuing service to the people of the 
St. Louis area. If Channel 2 is sent into St. Louis on an 
open basis the chances are it will be tied up for years. 


In all fairness, the Commission should favor this as the 
St. Louis operation has given a service to St. Louis for 
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3% years at a great loss, and are only asking that which 
the Senate Subcommittee has indicated they favor in that 
the faltering UHF should be given the license to operate 
a VHF if it is brought into a community. Testimony before 
the Cellar Committee [sic] again points to the great need 
for competitive service in the large cities. 
H.T. 
9/26/56 
I 


After learning that the Commission’s legal advisors (its 
General Counsel and its Broadcast Bureau) confidentially 
questioned the legality of giving channel 2 to Signal Hill 
in Docket No. 11747, Tenenbaum had the following unsigned 
Memorandum prepared. He took copies of it to eve 
Commissioner, and discussed it orally with each of them 
ex parte shortly before the adoption of the report and 
order in Docket No. 11747. (Tr. 397-404, 436-38, 455-56, 
538-49.) That memorandum, FCC Exhibit 59, R. 1259-62, 


is reproduced in its entirety as follows: 


Memorandum as to Why an STA to Signal Hill Would Not 
Only Be Legal But Is Necessary in the Public Interest 
Some question has been raised regarding issuance of a 
Special Temporary Authorization on Channel 2 in St. Louis, 
on the ground that the Court of Appeals might find some 
legal objection. 


Tt is certainly not suggested that there is actually any 
decision squarely against the proposed STA. In fact it 
must certainly be conceded by any lawyer or judge that 
the STA procedure pending a comparative hearing was 
specifically approved by the Court of Appeals in the Zenith 
case, discussed below. 


The real objection seems simply to be that no one can 
give a 100% guarantee that the Court of Appeals would 
approve the STA. But, the mere possibility of an adverse 
Court decision should not dissuade the Commission from 
taking a particular line of action, if that action is in the 
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public interest, is inherently equitable, and can be 
supported by respectable legal arguments. This, we submit, 
is definitely the case here. 


I. An STA Would Be Inherently Fair and Equitable 


We will show below why an STA would be in the public 
interest. Here we wish briefly to discuss the general 
equities. 

The Senate Committee on Interstate and Foreign Com- 
merce, in its report of July 23, 1956, in discussing de- 
intermixture, said (p. 11): 


“In this connection, the Committee is of the opinion 
that the licensee or grantee of any VHF channel which 
may be deleted in the process of de-intermixture should 
be granted a UHF channel in its stead . . . Similarly, 
if a VHF channel deleted from one community is 
allocated to another community with a faltering UHF 
station, or a UHF station that has been forced off the 


air, the licensee of the latter should be granted the 
new VHF channel, thus making the market all VHF.”’ 


Thus, as a matter of avoiding or correcting inequities, 
the Senate Committee would have the Commission go much 
further than giving merely temporary authorization to the 
existing UHF operator, and would grant a permanent 
license on the VHF channel being brought into the 
previously mixed market. 


The proposed STA does not go this far at all. It would 
leave Channel 2 open for applications in competition to 
Signal Hill, even though it is Signal Hill which has carried 
the burden of the de-intermixture proceeding and has 
stuck it out for almost four years to give St. Louis a sound 
and unique program service (at a loss to it of over 
$1,000,000). All Signal Hill would receive would be the 
authority to operate temporarily on Channel 2 so as to 
preserve for St. Louis the program service heretofore 
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furnished on UHF, and its right to a permanent license 
would be made contingent on the outcome of a comparative 
hearing against others who might also apply for Channel 2. 


IL. Aside From Avoiding Serious Private Inequities an 
STA on Channel 2 is the Only Procedure by Which 
St. Louis Can Continue to Receive the Program Serv- 
ice Now Being Furnished by Signal Hill and Which 
the Public Interest Requires Should Be Continued 
Despite the Pendency of Comparative Hearings on 
Channel 2 


We turn, now, to the most important consideration, i.e., 
why an STA on Channel 2 is necessary in the public interest. 


No one can deny that when Channel 36 is deleted from 
St. Louis, the public interest requires that the programming 
previously broadcast on Channel 36 should, if at all possible, 
be continued on some other channel so as to be available 
to the St. Louis viewing public now receiving and 
interested in such programming. 


If this is conceded, then the only alternative to con- 
tinuing the service on Channel 2 would be to require Signal 
Hill to operate temporarily on one of the other UHF 
channels. But, to require the public to get Signal Hill’s 
program on another UHF channel, when Channel 2 is now 
being made available to St. Louis, would be inconsistent 
with the very de-intermixture plan under which Channel 2 
is being deleted from Springfield and assigned to St. Louis. 


It would, indeed, be absurd—and make a laughing stock 
of the Commission—if, as part of the very de-intermixture 
which is designed to make St. Louis a VHF market, Signal 
Hill were taken off Channel 36 and put back on one of the 
other UHF channels. If subjected to any such order, 
Signal Hill would have only two choices: 


1. Signal Hill might try to continue on one of the other 
UHF channels, pending the outcome of the com- 
parative hearing on Channel 2. But, what a fraud 
this would be on the public—selling them on continued 
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conversions to, and maintenance of, UHF receivers 
in a market that the Commission has now decided 
should be de-intermixed into a VHF market! 
Obviously the public would recoil from any such 
nonsense, nor would any advertiser continue to 
identify himself with any program broadcast on 
UHF channel in such a market. 


. Alternatively, Signal Hill could go off the air, and 
St. Louis would lose the programs it now receives— 
including such unique and widely popular features as 
the Cardinal baseball games, made available in toto 
for the first time on television through Signal Hill 
and Anheuser-Busch Brewing Company. 


We submit that neither of these choices would be in the 
public interest, and that there is actually nothing in the 
law that requires the Commission to ignore the realities 
of the St. Louis situation. To the contrary, what the 
Commission should clearly do—and we believe can properly 
do—is to grant Signal Hall a temporary authorization on 
Channel 2, following the precedent of the Zenith case 
discussed below. Such a step would (1) give the St. Louis 
public a continuation of the programs it now receives from 
Signal Hill, and (2) still give Signal Hill merely a tem- 
porary authorization on the new channel, subject to a 
comparative hearing between Signal Hill and such others 
as may also apply for Channel 2. 


III. The Zenith Radio Corporation Case Is Ample Prece- 
dent for the Fairness and Legality of Granting Signal 
Hill a Special Temporary Authorization Pending the 
Outcome of a Comparative Hearing on Channel 2 


In the Zenith ease (9 RR 555), Zenith had been operating 
on an experimental basis in Chicago on Channel 2, and had 
applied for a regular license on that channel. Balaban & 
Katz was operating on Channel 4, under a regular com- 
mercial license. The Commission then deleted Channel 4 
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from Chicago, and attempted to assign Channel 2 to CBS 
(as successor in interest to Balaban & Katz) thus giving 
preference to the operator of an existing commercial 
station as against a mere applicant who had been operating 
experimentally. 


Zenith contended it was entitled to a comparative hearing, 
and asked for a stay from the Court of Appeals against 
any permanent license being granted to CBS pending such 
hearing. The Court of Appeals granted a stay, but held 
that the FCC had the authority to continue service to the 
public by issuing an STA pending the outcome of the com- 
parative hearing. The order of the Court of Appeals 
(quoted by the Commission at 9 RR 555, 556) provided that 
its stay was 


“| | without prejudice, however, to the issuance by 
the Commission, if it be so minded, of a special tem- 
porary authorization for operation on Channel 2 either 
(1) jointly by CBS and Zenith under trusteeship or 


otherwise, or (2) under lease of the present apparatus 
of Zenith to CBS, or (3) to Zenith, or (4) to CBS; the 
special temporary authorization, if issued, to expire 
upon whichever of these events occurs—(a) a final 
affirmation upon judicial review of the Commission 
orders now involved in this proceeding, or (b) an award 
of the license to operate on Channel 2 after a com- 
parative hearing between CBS and Zenith; and, 
further, the special temporary authorization to be 
subject to the express condition that, if after a com- 
parative hearing between CBS and Zenith should be 
ordered and held, no party shall urge and the Com- 
mission shall not consider as pertinent to that con- 
troversy the fact that any may have made expenditures 
of any sort pursuant to or in consequence of the STA 
or operation thereunder.”’ 


It is also interesting to note that the Commission, follow- 
ing these directions from the Court of Appeals, decided 
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to issue a temporary authorization to CBS on the sound 
basis that it was already operating a commercial station 
so had the best know-how for the temporary operation. 
(9. RR 555, 560). 


This case, we submit, gives all the support any Com- 
missioner could reasonably ask for issuing the proposed 
STA to Signal Hill. Of course, the St. Louis situation is 
not exactly like the Chicago situation, but the points of 
difference are unimportant. The similarities of the situa- 
tions are what must interest the Commission, namely, that 
CBS, previously operating on Channel 4 was given an STA 
on Channel 2 as against Zenith which not only already had 
an application pending for Channel 2, but also had an 
experimental service on Channel 2 in actual operation. 
Here, Signal Hill—like CBS in the Zenith case—has been 
in commercial program operation in St. Louis for 314 years, 
whereas no other possible applicant for Channel 2 has 
ever operated in the area at all—even on the limited 
experimental basis of Zenith in Chicago. Hence, the 
reasons for giving an STA to Signal Hill are even stronger 
than were the reasons for giving an STA to CBS in the 
Zenith case. 


IV. In Any Event the Possible Setting Aside or Modifica- 
tion of the Proposed STA Could Not Affect Court Re- 
view of the Validity of Deintermixture Itself 


It should, in any case, be noted that the STA provisions 
would be quite separable from the balance of any de- 
intermixture order for St. Louis. Indeed, no question 
could be raised as to the STA except by competing 
applicants for Channel 2 in St. Louis, whose very objections 
to the STA would have to assume the validity of the de- 
intermixture rule making. 

Hence, there is no reason why any Commissioner should 
fear that the general validity of de-intermixture would be 
jeopardized by the proposed STA. Indeed, we do not 
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know whether any competing applicant would in fact object 
to the STA, in view of the wide discretion given to the 
Commission by the Zenith decision. And, if any competing 
applicant did object, he would first have to give the Com- 
mission an opportunity to correct any error in the STA by 
filing a request to the Commission for either the cancella- 
tion or modification of the STA, at which time the Commis- 
sion would have full power to do whatever was necessary 
to protect the rights of all interested parties. Unless and 
until such steps have been taken, there would be no 
occasion for the Court to get into the STA question at alL* 


Meanwhile, we submit, the public interest and the equities 
of the case, argue the propriety—and indeed the necessity 
—of granting Signal Hill the proposed STA so that the 
present programming it is giving St. Louis (and has given 
St. Louis for some 3%4 years) need not be interrupted 
pending the outcome of the hearings with any competing 
applications on Channel 2. 


* Even if the validity of the de-intermixture rule-making were put in issue 
before the Court, there is every reason to expect the Court to sustain it. Ina 
decision in which the full Court sat en banc, the Court recognized that ‘‘it 
is for the Commission, not the Courts, to pass on the wisdom of the channel 
allocation scheme.’’ Coastal Bend Television Co. v. F. C. C., 13 RR 2189, 
2193—a result just recently affirmed in Gerico Investment Co. v. F. C. C., 
January 17, 1957, And in its final decision in Van Curler Broadcasting Corp. 
v. F. C. C., the Court, again en banc, sustained the Channel 10-Vail Mills 
allocation in an opinion which recognized the narrow scope of the review which 
the Court will make of a rule-making proceeding. 

Moreover, the Court, itself, seems already to have approved de-intermixture 
as appropriate for the preservation of a competitive system of television. The 
stay that it granted in the Greylock case was based on the recognition that 
UHF stations cannot survive indefinitely in mixed markets (13 RR 2082, 2084). 
And in its opinion in the Coastal Bend case, although upholding the Commis- 
sion’s power to postpone de-intermixture if it felt it in the public interest, the 
Court again expressed concern that ‘‘there would be loss to the public if VHF 
competition should destroy existing UHF stations hefore the current rule- 
making decides the ultimate fate of UHF television’? 13 BR at v. 219% 
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STATEMENT OF QUESTIONS PRESENTED | 
Counsel for the parties entered into a Prehearing 

Stipulation, approved by order of this Court dated November 

14, 1957, in which it was agreed that the following issue 

was presented by this case: 

Did the Federal Communications Commission 

act contrary to the provisions of Section 307(b) 


of the Communications Act, in the circumstances 


| 
of this case, when it deleted the only VHF tele- 


vision channel which had been assigned to Spring- 
field, Illinois, and assigned it instead to St. 


Louis, Missouri, and Terre Haute, Indiana? | 


TABLE OF CONTENTS 


STATEMENT OF QUESTIONS PRESENTED 


COUNTERSTATEMENT OF THE CASE 


1. The General Background 
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SUMMARY OF ARGUMENT 


ARGUMENT 


The Commission decision to reassign Channel 2 
from Springfield to St. Louis and Terre Haute 
was reasonable and fully conforms with the 
Communications Act, Section 307(b) 


A. 


CONCLUSION 


The Standards established by the 


Commission in its June 26, 1956 
Report and Order for evaluating 
possible re-allocation of channels 
in individual communities are fully 
consistent with Section 307(b) of 
the Communications Act. 


The Commission decision to substitute 
two UHF channels for a VHF channel 

in Springfield was a proper determi- 
mation on the basis of the pleadings 
in the light of the standard es- 
tablished by the Commission in its 
June 26, 1956 Report. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,992 


SANGAMON VALLEY TELEVISION CORPORATION, Petitioner 
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UNITED STATES OF AMERICA | 
and 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 
SIGNAL HILL TELECASTING CORPORATION, | 
WMAY-TV INCORPORATED, 
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and 
PLAINS TELEVISION CORPORATION, Intervenors 
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FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


Since the Statement of the Case of :Vimakawaned Sangamon 
1 | 
Valley Television Corporation (Sangamon) is unduly lengthy 


17 The parties will be referred to throughout this brief 


as follows: petitioner Sangamon Valley Television Corporation 
as “Sangamon”; the Federal Communications Commission as 

“the Commission"; Signal Hill Telecasting Corporation as 
“Signal Hill"; WMAY-IV, Inc, as “WMAY"; American Broadeasting- 
Paramount Theatres, Inc. as "ABC"; «=»: Plains Television 
Corporation as “Plains Television"; and Cape Girardeau 
Television Company as “Cape Girardeau Television." | 
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and argumentative, the following Counterstatement of the 
case is submitted. 

Sangamon was an applicant for television Channel 2, 
Springfield, [llinois, along with intervenor WMAY-TV, Inc. 


(WMAY). Since their applications were mutually exclusive, 


a lengthy comparative hearing was held by the Commission 


which terminated on June 27, 1956, when the Commission 
denied the Sangamon application and granted that of WMAY, 
conditioning the grant upon the possible substitution of 
another channel for Channel 2 (which it had proposed to 
delete) and staying construction pending the outcome of the 
rule-making proceeding which was held to determine whether 
Channel 2 should be reassigned to St. Louis and Terre Haute 
and two UHF channels substituted in its place. WHAY has 
not appealed from this decision. 

This rule-making proceeding terminated on March 1, 1957, 
with the finalization of the Commission decision to reassign 
Channel 2 to St. Louis and Terre Haute from Springfield and 
in its place to assign two UHF Channels, 26 and 36. On May 
29, 1957, the Commission granted a construction permit to 
WMAY for channel 36, Springfield. Sangamon appeals in this 


case solely from the Commission rule-making decision deleting 


=a 

2/ 
Channel 2 from Springfield. 

This case brings before the Court another Commission 

action taken with respect to the television deintermixture 
problem which was before this Court in the Coastal Bend cases 
(Coastal Bend Television Co. v. Federal Commectdachens Com- 
mission; 98 U.S. App. D.C. 251, 234 F.2d 686 (1956), and 
most recently in WIRL Television Co, v. United States and 


Federal Communications Commission, Case Nos. 13,768, 13,769 
and 13,912, sub judice. 


| 
Because of this Court's familiarity with the problem 
| 
a brief discussion of the background of this case, divided 
into three parts, will be given. The first will be the 


General Background; the second, the Springfield-St. Louis 


Deintermixture Proceeding; and third, the March 1, 1957, 


| 
Report and Order. 
| 


The Commission has long recognized that a nationwide 


competitive television system could not develop within the 
confines of the twelve VHF (very high frequency) channels 
3 | 


available. While the original Table of Assignments adopted 


27 Sangamon has also appealed from the denial of! its applica- 


tion in the comparative hearing but that case (Sangamon 
Valley Broadcasting Co. v. Federal Communications Commission, 
Case No. 13991) has been held in abeyance pending the dis-— 
position of this case, 


3/ Originally there were 13 VHF television channels, but 
Channel 1 (44-50 me.) was allocated also to the land mobile 
service, This shared use of the channel did not| work out 
and thus on May 5, 1948 the Commission deleted it effective 
June 14, 1948, from availability for television broadcasting 
and made it exclusively available for non-broadcast services. 
See 13 Fed. Reg. 2625 (1948). 


ay 


in 1945 was merely an allocation of VHF channels among the 


140 largest metropolitan areas (see 10 Fed. Reg. 12267) it 


was recognized even then that this was merely an interim 
allocation having as its limited objective the start of 
regular commercial television operation in the larger cities 
on the VHF channels for which adequate transmitting and 
receiving equipment was then available. 

By 1948 television development had advanced to a stage 
where it was obvious that the interim partial allocation of 
1945 would no longer suffice. Accordingly the Commission 
suspended all further licensing of stations and instituted 
a rule making proceeding looking toward a more comprehensive 
assignment of channels throughout the country. In this 
proceeding it was assumed, almost from the start that some 
or all of the 72 UHF channels, which had been set aside for 
future use in television broadcasting in 1945 would have to 
be used. (See, e.g., 1 Pike & Fischer (Part 3) 91:96-91:98.) 
The only question was how these new channels should be 
worked into the existing VHF allocation pattern, 

In making this determination the Commission used as its 
primary, but not exclusive, yardstick a series of priorities 
it had set forth early in the proceeding in its Third 
Notice of Proposed Rule Making (16 Fed. Reg. 3072 (1951)) 


These were: 


=§= 


“Priority No. 1: To provide at least one tele- 
vision service to all parts of the United States. 
| 


"Priority No. 2: To provide each community 
with at least one television broadcast station. 


"Priority No. 3: To provide a choice of at 


least two television services to all parts of the 


United States. | 
| 


“Priority No. 4: To provide each community 
with at least two television broadcast stations. 
| 


“Priority No. 5: Any channels which remain 
unassigned under the foregoing priorities will be 
assigned to the various communities depending on 
the size of the population of each community, the 
geographical location of such community, andthe 
number of television services available to such 
community from television stations located in 
other communities." 
The Commission was also acting in the light of the 

fact that a number of VHF statiom in larger communities 

had already become established with the result that many 
people had VHF-only receivers, and the fact that! UHF equip- 
ment while much further advanced experimentally than in 1945, 
was still not generally available. It was argued with some 
force that in view of these facts the two bands ¢ould not 

be considered compatible and that the Commission) should either 
assign: all of one type of station to some communities and all 
of the other type to others, or that conver¢cl- | separate 
nationwide allocation tables for the VHF and UHF! should be 


drawn up. . : ! 


The Commission rejected both of these proposals. While 


recognizing the real differences between VHF and UHF then 
! : 
existing , it felt that within a reasonably short period of 


sé= 
time the two would be able to exist side-by-side in the 
same communities. Thus, the Commission felt that, in the 
absence of high power UHF transmitting equipment, intermixture 
of VHF and UHF channels in the same communities would make 


possible an eventual multiplicity of services and would 


provide simultaneously initial VHF service to more fringe 


areas. At the same time the Commission rejected the argument 
that in making the VHF and UHF allocations within this inter- 
mixed frame work, it was required by Section 307(b) to 
assign, the VHF channels separately without regard to the 

UHF assignments being made, In so doing the Commission 


expressly stated (1 Pike & Fischer, R.R. (Part 3) 91: 663): 
"We must, however, reject the contention 


of the parties that Section 307¢b) requires 

the Commission to treat VHF channels as com- 
pletely different from UHF channels in making 
an Assignment Table. We think it clear that 
the fair, efficient and equitable distribttion 
required by the Communications Act has reference 
to over-all distribution within any given radio 
service and not with respect to every type of 
station within a service. Federal Radio Com— 
mission v. Nelson Brothers Bond and Mortgage 
Company, 289 U.S. 266, at 281", (Emphasis 
supplied in first sentence.) 


1. The General Background, 
Commencing in 1954, when it became apparent that com- 
mercial UHF television stations were at a greater competitive 
disadvantage with VHF stations in the same areas than origi- 


been 
nally had/anticipated, the Commission received a number 


aT 


of petitions from UHF operators to deintermix certain selected 


cities or areas. These it denied after lengthy consideration 


in its Report and Order of November 10, 1955, holding that 
the scope of that proceeding limited as it was to selected 


communities, was too narrow in scope to offer lasting solutions 


to the general allocation problem. However, the Commission 
simultaneously instituted a general rule-making npocseding 

(FCC Docket 11,532) looking toward a solution of this problem 
on a nationwide basis (20 Fed. 


1511, 


Reg. 8495, 13 Pike & Fischer, 


R.R. 1517). On June 26, 1956, after a study of the many 


different proposals, comments, and data submitted to it the 


Commission released its Report and Order in the general rule- 


making proceeding in Docket No. 11,532. (21 Fed. 
13 Pike & Fischer, RR. 1571 (1956).) 
while substantial progréss had been made in devel 
nationwide television service since 1982," 
had arisen in expanding the nation's television s 


because of the scarcity of VHF television channel 


It conclud 


seriou 


| Reg. 4958, 


ed that 


oping 
Ss problems 
ervice 


s and the 


difficulties in achieving fuller use of the 70 UF channels. 


| 
The Commission also reviewed numerous proposals which had been sub- 


mitted to it and concluded that a long range prog 


‘ 
4/ It was estimated that over 90% of the populati 
United States could receive television service fr 
one station; 75% of the population could receive 
two or more stations; but of the 1260 communities 
or more television channels were assigned, fewer 
one or more stations on the air. Siightly over 1 
munities out of the 348 communities to which two 
channels were assigned had two or more television 
on the air (13 Pike & Fischer, R.R. at 1572). 


ram of shifting all 


on of the 

om at least 
service from 
to which one 

than 300 had 

00 con- 

or more 
stations 


tz. 
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television broadcasting to the UHF portion of the spectrum 
might be the best solution to these problems. However, 
effectuation of any such plan, the Commission found, would 
require considerable further technical study and planning 
which would take a considerable length of time. No formal 
rule-making proceeding were to be instituted effectuating 


this plan until the Commission should have an opportunity to 


study the results of intensive research into the matter by 
5 


both Government and industry. 

The Commission them took up in the same opinion the 
question of the interim action which it should take pending 
resolution of 'the long-range problems already discussed in 
order to improve the opportunity for «effective competition 
in individual areas (and thus bring about a wider television 
service) until such time as the feasibility of a long:range 
move to the UHF band might be established and implemented. 
The Commission decided that this interim action could best 
be effectuated by deleting particular VHF channel assignments 
where feasible in order to provide better opportunities for 
UBF development in those communities or, alternatively, by 
assigning additional VHF channels to particular communities 
if the circumstances should permit it. Because of the widely 
varying circumstances existing in individual communities 
the Commission did not believe any fixed formula for taking 


57 In furtherance of this objective the Commission was in- 


strumental in having established the Television Allocation 


-9. 
such action was possible. It did, however, set out certain 
factors which would carry great weight in determining whether 
the VHF channels allocated to a particular community should 


be deleted or additional channels assigned. At| the same 


| 
5 7 (Cont'd) Study Organization (TASO) (in which participate 
representatives of the broadcast stations, both OHF and VHF, 
the national networks, the electronic manufacturing industry, 
and the educational broadcasters) is engaged in A number of 
important technical studies of the allocation problem and 

its transmitting and receiving equipment corollaries. The 
Commission has cooperated fully with TASO and has staff 
members presiding at the meetings of its various components, 
approving meeting agendas, and acting as observers in a 
number of the more technical committees and eniepenars eens 


& / These were “In markets with one or more commercial VHF 
assignments, the merits of proposals to eliminate a VHF 
commercial assignment would depend to a large ai on such 


factors as: 


Whether significant numbers of people would lack 
service as a result of the elimination of the 
VHF channel, 
Whether one or more UHF stations are operating in 
the area. | 
Whether a reasonably high proportion of the sets 
in use can receive UHF signals. 
Whether the terrain is reasonably favorable for 
UHF coverage. 
Whether, taking into account all of the! local cir- 
cumstances, the elimination of a VHF channel would 
be consistent with the objective of improving the 
opportunities for effective competition! among a 
greater number of stations. 
The desirability of assigning a first VHF channel or of adding 
an additional VHF channel would depend principally upon: 
1. Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter spacings, 
2. Whether, in cases where it is necessary to move the 
channel from another city, there is greater need 
for the channel in the area to which it /is proposed 
to be assigned, 
8. Whether the addition of a new VHF assignment would 
be consistent with the objective of improving the 
opportunities for effective competition among a 
greater number of stations.” (See. R. 682.) 
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time, the Commission, on its own motion, issued Notices of 
Proposed Rule Making in thirteen communities looking toward 
the addition or elimination of certain commercial VHF 
channels. 


2, |The Springfield-St, Louis Deintermix-— 
ture Proceeding, 


One of those thirteen specific actions was proposed 
(FCC Docket No. 11,747; 21 Fed. Reg. 4968) to remove the 
intermixed use of VHF and UBF channels in Springfield, Illinois, 
by deleting VHF Channel 2 and adding UHF Channel 39 (R.1-2). 
Springfield then had assigned to it VHF Channel 2 and UHF 
Channels 20 and 66 (the latter reserved for educational 
eee This proposal would therefore make Springfidd all-UHF. 
The same notice also proposed to allocate Channel 2 to St. 
Louis, Missouri, which then had three commercial VHF tele- 


vision channels (4, 5 and 11}, one educational VHF channel 


(9), and three UHF commercial channels (30, 36 and 42). The 


proposal would, therefore, add a fourth commercial VHF 
8 


channel to St. Louis. 
On July 25, 1956, a Notice of Further Proposed Rule 


Making was issued by the Commission (21 Fed. Reg. 5699) in 


7/7 Station WICS was then and is now in operation on Channel 
20 in Springfield. 


8/ At the time stations were in operation on VHF Channels a 
4 and 5 and UHF Channel 36. A hearing for VHF Channel 11 , 
was concluded by a grant made on March 29, 1957, to Columbia 
Broadcasting System, Inc. An educational station is in 
operation on VHF Channel 9. 


-ll- 
which it proposed to add Channel 26 as well as C 
to Springfield as a third commercial channel (R. 
Subsequently, on October 12, 1956, a Second Noti 
Further Proposed Rule Making (21 Fed. Reg. 7959) 
to delete UHF Channel 36 from St. Louis and add 
Springfield instead of Channel 39 because, as th 
stated, Channel 36 had been in operation in St. 


some time and there were many tlevision receiver 


hannel 39 
4-5). 

ce of 

| proposed 

at to 

e Commission 
Leute for 


's in the 


hands of the public in the area between St. Louis and Spring- 


field capable of receiving this channel (R. 97-9 


8). Additimal 


proposals were submitted by various parties to reassign 


Channel 2 to Terre Haute, Indiana, in addition to St. Louis 


(R, 444-459); to reassign it to Salem, Illinois, and Salem, 


Missouri, instead of St. Louis and Terre Haute (R. 353-358); 


and to reassign it to Cape Girardeau, Missouri, 


St. Louis (BR, 379-424). 


instead of 


3. The March 1, 1957, Report and Order, 


In its Report and Order adopted February 26, 1957 and 
| 


released March 1, 1957 (R. 679-695), the Commiss 
considering the many divergent comments filed by 
parties in the rule making proceeding concluded | 
2 should be deleted from Springfield and assigne 
Louis and Terre Haute, The Springfield area was 
meet each of the five criteria which the Commiss 
indicated in its Jume 26, 1956 Report and Order 


normally control a determination as to whether gs 


ion after 
interested 
that Channel 
d to St. 
found to 
ion had 
would 


ubstitution 
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to DHF for VHF channels was feasible, (See footnote 6, supra). 
It was predominantly UHF in existing service, the terrain 
was satisfactory for UHF propagation; the vast majority of 
sets in the area were equipped to receive UHF transmissions; 
and a number of UHF stations were on the air. With respect 
to the areas and populations which would not receive service 
by the deletion of Channel 2 the Commission noted the wide 
variation in the estimate from zero to 499 square miles and 
from zero to 12,243 persons. It concluded that any calculations 
had to assume future antenna heights and powers as to which 
no precise computations could be made. In any event, only 
a relatively small area and population would not receive 
service, The experience of the Commission indicated that 
while multiple UHF stations can compete effectively in an 
area such as Springfield there is a great danger that the 
introduction of' a VHF station would destroy effective com- 
petition thereby reducing the number of television services 
available in the area, (2.689) Moreover, a Springfield VHF 


station would transmit signals to parts of the Peoria area 


which the Commission had also determined to deintermix by 
9 


removal of Channel 8. The Commission, having decided to 
delete Channel 2 from Springfield then decided to reassign 
it to St. Louis in light of its size and importance. (and 
also to Terre Haute) rather than to the other places sug- 


gested by the parties (B.690). 


9/7 This action was appealed in WIRL Television Co. v. United 
States, supra. 
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On March 22, 1957, Sangamon filed a petition for re- 
hearing (R. 719-727). Oppositions were filed by Signal 
Hill (RB. 908-912), Plains Television (R. 974-982) » and ABC 
(R.989-994). On June 24, 1957, the Commission henied 
Sangamon's petition for rehearing (R. 1103-1112). Sangamon 
then filed its Petition for Review in this Court. 
SUMMARY OF ARGUMENT 
I. | 
Sangamon challenges the Commission decision| to reassign 
VHF television Channel 2 from Springfield, Tllipois, to St. 
Louis (substituting therefor two UHF channels) on the single 
ground that the reassignment violates Section 307 of the 


Communications Act. | 


Section 307(b) requires the Commission to make "such 
distribution" of radio facilities’; as to provide a fair, 
efficient, and equitable, distribution of radio and television 
service to the several states and communities. ‘It does not 


require, as Sangamon in effect contends, that the Commission 


make an equal or equitable distribution of particular types 
of television licenses or frequencies as such (either in 

the VHF or UHF) regardless of the effect of tach distribution 
on actual service. The Commission is, of course, peqeired 

to considereg all facets of adequate service, including . 

as a major consideration, the ability of persons to receive 
adequate service. But it can (and in fact, must) also 


consider the effect of its distribution of facilities in 
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making possible the greater number of competitive services 
in the major communities. See Communications Act, Section 
1 and 303(g),| Federal Communications Commission v. Allentown 
Broadcasting Co. 349 U.S. 358. In this evaluation the 
determination as to whether VHF and UHF television channels 
shall be intermixed in individual communities or not is a 
matter for the reasonable exercise of Commission discretion 
in the light of the surrounding facts. See Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 


——_——— ee! 


210 F.2d 24 (1954); Coastal Bend Television Co. v. Federal 


_ ———————————— 


Communications Commission, 98 U.S. App. D.C. 251, 234 F.2d 
686 (1956). 
The Commission's decision was based upon the application 
of facts educed in a rule-making proceeding (FCC Docket 
11747) to certain criteria set out in its June 26, 1956 
Report and Order. These facts indicated that the Spring- 
field area was ideally suited for UHF reception in that the 
area was predominantly UHF in character; the terrain relatively 


flat and suitable for UHF propagation; the vast majority of 


the sets equipped to receive UHF transmissions and a number 


of UHF stations were on the air. The experience of the 


Commission and the pleadings in this proceeding indicated 


nna a ee 


success in Springfield the operation of a VHF station would 


sete A OOOO tes aeelin Neat —— 


nn 
seriously impair the chances for effective competition among 


ee - 
television stations there and, therefore, would severely and 


ar eC ae ae a 
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indefinitely limit the number of operating stations. On 
the other hand, St. Louis (a predominantly VHF area) was not’ 
likely to secure additional service beyond that te be provided 
by its existing three commercial and one educational VHF 
Stations unless additional VHF channels could be assigned 
to it. Finally, the Commission properly concluded on the 
basis of the record before it that at most only 4 relatively 
small area and population would possibly be left / without 

| 


adequate service as a result of the deletion of Channel 2 


from Springfield. 


ARGUMENT 


THE COMMISSION DECISION TO REASSIGN CHANNEL 
2 T, LOUIS AND TERRE 
HAUTE WA EASONABLE AND FULLY CONFORMS WITH 


THE COMMUNICATIONS ACT, SECTION 307(b). 


Sangamon in its lengthy brief raises but a single signifi- 
10 
cant point of law; namely, that the Commission | violated 
| 
Section 307(b) of the Communications Act (47 U.S,C. §307(b)) 


| 
when it decided to deintermix Springfield, Illinois, by removing 


| 
107 Petitioner suggests at pp. 28-30 that the Commission action 


under review was arbitrary and capricious because it amended 
the Table of Assignments in a manner contrary to;the basic 
(intermixture) principles of its Sixth Report and Order, 
entered at the conclusion of its 1948-1952 television pro- 
ceedings, This is without merit, There was nothing sacro- 
sanct about the Sixth Report and Order, which is|not part 

of the Commission Rules, The Commission could with entire 
propriety reconsider these principles in the light of changed 
conditions - as it did in the 1956 general rule making proceed- 
ing in Docket 11532. It was the new principles adopted in the 
June 26, 1956 Report and Order in this proceeding (21 Fed. 
Reg. 4958, 13 Pike & Fischer, R.R. 1571) which were expressly 
spplied te ns facts of the Springfield situation here. (See 
R. 1-682, : 
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its sole VHF television channel, reassigning it to St. Louis, 
Missouri, and Terre Haute, Indiana, and in its place assign- 
ing two UHF channels (Pet. Br. pp. 23-25). 
Section 307(b) of the Communications Act (47 U.S.C. 
$307(b)) provides that: 
In considering applications for licenses, and 
modification and renewals thereof, when and 
insofar as there is demand for the same, the 
Commission shall make such distribution of 
licenses, frequencies, hours of operation, 
and of power among the several States and 
communities as to provide a fair, efficient, 
and equitable distribution of radio service to 
each of the same, 
It seems to be Sangamon's contention that this provision 
requires a fair distribution of VHF television channels 
per se, and that the Commission's ‘ action here in sub- 
stituting two UHF channels for Springfield’s only VHF channel 
and assigning it instead as a fourth commercial VHF channel 
to the much sopeeat ty Louis area violates the requirements 
11 
of Section 307(b). This argument as we shall show below 
is based upon a wholly erroneous concept of the legal re- 
quirements of the Communications Act and an equally mistaken 


view of the Commission decision here. 


A, The Standards Established By The Com- 
mission In Its June 26, 1956 Report 


[And Order For Evaluating Possible Re- 
‘allocation Of Channels In Individual 


‘Communities Are Fully Consistent With 
iSection 307(b) Of The Communications 


Act, 


ih/ In addition to the four commercial VHF channels assigned 
to St. Louis ‘there is an additional VHF channel reserved for 
non-commercial educational television. 
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The Sangamon argument that the Commission's ‘deintermixture 


determination here is precluded by Section 307(b) of the 


Act confuses ends with means. The objective of the section 
| 
is a fair, efficient, and equitable distribution of radio and 


| 
television service among the several states and communities 


| 
by the proper allocation of licenses, frequencies (channels), 


power, etc, Sangamon would make an equal allocation of each 
type of channel:an end in itself, irrespective of its effect 
upon the actual service received. This would bea perversion 
of the entire objective of the section. 

In arriving at its 1952 allocations, the Commission took 


note both of the advantages of VHF channels in providing 


wide area coverage and the disadvantages stemming from the 
limitation of such channels to twelve, a number insufficient 
to provide for multiple services in many comatitiee: The 
Commission felt, therefore, that the more plentiful UHF 
channels had to be utilized. It recognized, nonever, the 


then existing shortage in UHF transmitting and receiving 


equipment and the uncertainties as to when the experimentally 


successful UHF could be brought into practical operation. 
It accordingly adopted a policy of intermixing VHF and UHF 


channels in the same communities in an effort to|secure for 


most communities the immediate advantages of both VHF opera- 
tion and multiple services. It took this action | (fully 

recognizing the fact that UHF stations might have 
initial competitive problems with VEF stations) in 


the belief that these difficulties would be at most a 
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short-term proposition and that eventually UHF would be able 
to operate successfully along side VHF stations, just as 
low-powered local AM stations have found it possible to 
survive and prosper in the same cities where high-powered 
12 

clear channel stations are located. (See Sixth Report 
and Order, 1 Pike & Fischer, R.R. (Part 3) pp. 91:620-623). 

Now, after more than four years of experience with the 
original formula it has become apparent that these hopes 
have not been achieved. (See Commission Report and Order in 
Docket 11532, 13 Pike & Fischer, R.R. 1571, et seq.) The 
Commission, pending a study of the results of research 
looking toward a possible transfer over a period of time of 
the entire television service to the UHF band, is initiating 
a number of proceedings either adding new VHF television 
channels to particular communities or transferring those 
channels from one community to another. Its objective is 
to make more probable that three or more VHF, or three or 
more UBF services free from direct VHF competition, can be 
127 On page 53 of its brief, petitioner states that the 
Commission would not take action to preclude the establish- 
ment of a 50,000 watt AM radio station in a community to pro- 
tect existing stations of lower power therein. Tle fact,is 
that in the AM field low-power stations have been able to 
exist and proper in the same community with high-power clear 
channel stations. If, on the contrary, experience had 
demonstrated that operation of a high power AM station in 
a community like Springfield would, because of inequalities 
in facilities probably mean the demise of existing low power 
stations now in operation (Springfield has four AM stations) 


the Commission might well have amended its AM raiés to 
preclude the establishment of such inequal conditions just 
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brought into existence in those communities where this can 

be accomplished without depriving any large groups of their 
only chance for service. This deintermixture policy, according 
to Sangamon, is inconsistent with the previous inter mixture 
policy upheld in Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 210 F.2d (1954), as complying 


| 
with the mandate of Section 307(b) and accordingly, is in 
| 


violation of that section (Pet. Br. 30). 

The argument is misconceived, The objective of both 
Section 307(H) and the Commission's present action is the 
same; namely, the distribution of frequencies in the manner 
best calculated to provide the greatest amount of television 
service to the communities involved. Thus Section 307(b) 
does not by its terms provide for an "equal" or even a “fair, 
efficient,and equitable” distribution of licenses or frequen- 
cies as such. Instead it provides that the Commission shall 
make “such distribution ... among the several states and 
communities as to provide a fair, efficient,and equitable 
distribution of radio service to each of the same" (emphasis 
added). In other words the statutory standard talks in 
terms of fair, efficient, and equitable service as its 
objective, and authorizes such distribution of facilities as 
T2/ (Cont'd) as it has already provided that it will not 
license MAM station to a network in any community” where 
the existing standard broadcast stations are so, few or of 
such inequal déstrability (in terms of coverage, power, frequency 
or other related matters) that competition wouldle substantially 
restrained by such licensing". See S<stion 3.136 of the 


Commission's Rules, upheld in National Broadcasting Co. v. 
United States, 319 0.S. 190. 
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will best lead ‘to that end. And the legislative history of 
the section, set out im the Sangamon brief (pp. 30-40) only 
serves to emphasize the point that the touchstone of the 
section’s administration was to be flexible to achieve the 
objective of a fair, efficient, and equitable distribution 
of service, rather than any mechanical allocation of frequencies 
or stations pursuant to a rigid formula. 

Moreover, as the Commission and this Court have long 
recognized, the standard for distribution of radio facilities 
enunciated in Section 307(b) must be read in the light of 
other sections of the Act. It represents, of course, an 
important element within the more general public interest, 
convenience and necessity standard governing both Commission 
rule making (Section 303) and licensing (Sections 307-310, 

316 and 319) in the broadcasting field. It must, however, 

be read together with the injunctions of Section 1 of the 

Act, establishing the Commission for the purpose of regulating 
interstate communication “so as to make available, as far as 
possible, to all the people of the United States a rapid, 
efficient, Nationwide,and world-wide wire and radio communi- 
cations service with adequate facilities at reasonable charges" 
.e- and of Section 303(g) directing the Commission “as public 
convenience, interest, or necessity requires” to bp ecg 


generally encourage the larger and more effective use of 


radio in the public interest." See Logansport Broadcasting 


Corp. v. United States 93 U.S. App. D.C. 342, at 344-5, 


210 F.2d 24 at 26-7 (1954). 

The responsibility of the Commission is clearly not met 
by a theoretically feasible allocation. Nor is the Conm- 
mission in the performance of its allocation functions required 
to wear blinders to shield it from the practical technical 
and economic factors which are at least equally significant 
in determining actual service. Yet it is pure fiction to talk 
of a fair or equitable distribution of channels to a community 
which has properly been assigned, say, four channels, if, in 

| 


fact, because of practical inequalities between the channels 


only one or two of the four allocated has a reasonable chance 


of supporting a successful operation. It is »moreover,the 


exact opposite of an efficient allocation of channels to 
assign channels to a community where they can never be used 
because they are overshadowed by other channels sles assigned 
to the area. 
There are, of course, contervailing factors of no little 
‘importance which the Commission, in setting forth |the criteria 
to be considered in any possible deintermixture determination, 
recognized might well limit the numbes of communtiies in 
which greater number of services can be made possible by 
eliminating one or two VHF channels and substituting UHF 
channels therefor. Thus the Commission stated on'|the basis 
of its experience, that unless a high degree of UHF set satura- 


tion, based on operating UHF stations in the area, already 
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existed, the deletion of VHF channels either would not 
achieve its objective or would do so only at the expense 

of the public by requiring a large percentage of area 
viewers to purchase new equipment to receive adequate 
service. Similarly since UHF has not been too successful 
to date in rough terrain due to shadowing effects among 
other things, which are less prevalent at VHF frequencies, 
this also had to be considered. And, since the Commission 
has always felt that the highest priority must be given to 
the elimination of substantial white areas (those where no 
adequate reception could be received) it was also necessary 
to give careful consideration to such evidence as might be 
available as to whether deletion of a VHF channel would 
result in creating significant white areas because of the 
greater distances at which VHF signals can normally be 


received. See Radio Cincinnati,Inc. v. Federal Communica— 


tions Commission, 85 U.S. App. D.C. 292, 177 F.2d 92 (1949), 


But assuming an adequate showing could be made in these 
important particulars there is clearly no statutory block 
created by Section 307(b) to any reallocation of VHF and 


UBF channels which would be most likely to achieve the 
13/ 
objective of maximal service to a particular community. 


13/7 It ehould be noted that petitioner's constant repetition 
of the phrase “inferior UHF service" is quite misleading. 
UHF reception is from the vantage of the viewing public 
within the range of adequate reception quite as satis— 
factory as VHF. Thus, a resident of Springfield is not 


-23- 

In fact the 1952 Table of Assignments, upheld in the 
Logansport case, supra, was expressly based upan the 
assumption that the fair, efficient, and equitable distri- 
bution of intermixed television facilities among the several 
states and communities, (but not Logansport, which was 
assigned one UHF channel), depended upon the number of both 
the VHF and UHF assignments made to a particular ues 
or community, Thus the Commission in the 1952 Rule Making 


which had 


Proceeding deleted one of the two VHF channels 
previously been allocated to Springfield in the 1945 
Allocation Table (10 Fed. Reg. 12267, 12269), dnd substi- 
tuted therefore two UHF assignments, one of which it re- 
served for non-commercial educational use, Its deletion 


of one of Springfield's VHF channels obviously was not 


because it believed that Springfield's service needs could 
| 


be met by one VHF station, See also Easton Publishing Co. 
| 


v. Federal Communications Commission,85 U.S. App. D.C. 33, 


13/7 (Cont'd) being asked to give up his opportunity to 


Tce a “better™ type of VHF service in order to insure 
a better climate for competition among a number of UHF 
Stations. 


14/ The Commission attempted to assign at least some 

VHF channels to every State. See 1 Pike & Fischer, R.R. 
(Part 3) p. 91:622, Thus it assigned 11 VHF channels to 
Illinois. See 1 Pike & Fischer (Part 1) p. 53:604. It 
made no attempt, however, to assign VHF channels state by 
state on any equitable basis in view of the many other 
facets of the allocation picture. 
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15/ 
175 F.2d 344 (1949). Moreover, the authority of the 


Commission to consider the value to the public of having 
two or more local services in making 307(b) evaluations 


has been expressly upheld by the Supreme Court in Federal 


Communications Commission v. Allentown Broadcasting Co., 
349 U.S. 358, 362 (1955), The Supreme Court said there: 


We agree with the contention of the Com- 
mission. | Section 307(b), note 1, supra, empowers 
the Commission to allow licenses as to provide 
a fair distribution among communities. Fairness 
to communities is furthered by a recognition 
of local ‘needs for a community radio mouthpiece. 
The distribution of a second license to a 
community in order to secure local competition 
for originating and broadcasting programs of 
local interest appears to us to be likewise 
within the allowable area of discretion, There 
are other instances of Commission use of community 
allocation of licenses to secure local means of 
expression, (Footnote omitted.) 


We think |it clear therefore, that the Commission's 
determination ion June 26, 1956 to consider re-allocation 
of television channels in individual communities by sub- 
stituting UHF channels for VHF channels was a proper means 


of achieving the practical result of a greater number of 


15/ In the Easton case this Court, in considering a 307(b) 


problem involving two applications for AM stations, made 
clear that both the FM distribution of facilities among the 
communities involved could be considered and that the 
weight to be given to the FM distribution was a matter for 
the reasonable discretion of the Commission in the light 

of its evaluation of the actual impact of FM service on the 
needs of the communities for additional AM service. See 85 
U.S. App. D.C. 33 at 39-40, 175 F.2d 344, at 351. 
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viable operations in such communities. Where this could 
be accomplished without seriously endangering the oppor-~ 
tunity for significant numbers of persons udueseiys any 
adequate service, this was clearly in accordance with the 
provisions of the Communications Act, including Section 


307(b). 


| 
| 
| 
B. The Commission Decision To Substitute 


Two OHF Channels For A VHF Channel In 
Springfield Was A Proper Determination 


On The Basis Of The Pleadings In The 


Rule Making Proceeding In The Light Of 
The Standards Established By The Gomnte- 
sion In Its June 26, 1956 Report. | 


The primary thrust of petitioner's argument here is 
that the Commission lacked legal authority aidae Section 
307(b) to effectuate the reallocation of television chan- 
nels in Springfield. Accordingly it devotes oly a 

minimum portion of its brief to challenging the reasonable- 
ness of the Commission determination in the rule making 


proceeding in the light of the standards which ‘the Com- 
mission had enunciated in its June 26, 1956, Report and 
Order for evaluating possible channel re-allocation in 
individual communities, Since petitioner complains in 
passing, however, about some of the facets of the :Com- 
mission determination of the facts with respect to channel 
utilization in Springfield, a brief discussion of the 
Commission's decision is appropriate to demonstrate its 


obvious propriety. 
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In its Report and Order of March 1, 1957, the Com- 
mission carefully evaluated the Springfield area in 
tle light of 'the five criteria which it had previously 
stated would largely determine whether a VHF channel, 
previously assigned to a community, should be deleted 
(BR. 681-689). It found that the Springfield area was 
predominantly UHF in the sense that a number of UHF stations 
were operating there and there was relatively little VHF 
operation (criterion 2 - R, 682-683). It found that a 
very high percentage television sets in the area (100% 
in the Springfield metropolitan area; 99% in Sangamon 
County and approximately 87% in the nine county areas 
surrounding Springfield), were equipped for receiving 
UHF and all'sets being sold in the area at the present 
time were so equipped. (Criterion 3 - R.157, 373, 455, 
683). It found that the flat terrain is ideally suited 
for GHF operation (criterion 4 - BR. 480, 683). None of 
these findings is disputed by petitioner. 


With respect to criterion 1 “whether significant numbers 


of peopie would lack service as a fresult of the elimination 


of the VHF channel" the Commission, after careful con- 
sideration of the conflicting pleadings with respect to 
this matter, concluded that “since any computation of the 
area and population that might lose service by the deletion 


of Channel 2 from Springfield must be based on so many 
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variables and intangibles and must assume antenna heights 
and powers to be employed in the future, no précise 
computation can be made“. The Commission pointed out 

that the predictions in the record as to the potential 
“white areas" varied from zero to 499 square miles and 
concluded that only a relatively small area and population 
would not receives any Grade B ieee if Channel 2 


is not employed in Springfield (R. 684). The Commission 


also pointed out that any such white area as might exist 
as a result of the deletion of Channel 2 from Springfield 
would be compensated for, at least in part, by the elini- 
nation of an existing white area which would for the first 
time receive adequate service as a result of the employment 
of Channel 2 in St. Louis (R. 684-685). 
This conclusion is objected to by petitioner (Pet. Br. 
44-46), It points out that it had submitted an engineering 
statement in an earlier proceeding indicating that the 
white area caused by the deletion of Channel 2) would cover 
some 499 square miles; and that Cape Girardeau |Televisin 
had submitted an engineering statement in this proceeding 
indicating that theré would be a white area of/351 square 


miles (a figure not mentioned by petitioner) with a popu- 


lation of 12,243, (See R. 544.) It suggests that in the 


I 
167 This is the lowest grade of service recognized in the 
Commission Rules. 
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light of these pleadings the Commission could not properly 
have found that “only a relatively small area and popultion"™ 
would not receive adequate service as a result of the 
deletion of Channel 2. But, as the Commission pointed out 
with respect to petitioner's showing (R. 684, footnote 5) 
(and this is equally true of the Cape Girardeau Television 
showing (see R. 520)), these higher estimates of patential 
white areas were based upon analyses of the coverage of UHF 
stations in the area at their then existing powers and 

17/ no 
antenna heights. They gave/consideration whatsoever 
to the coverage which would be available to the area if the 
existing UHF stations were substantially to increase their 
coverage or new UHF stations were to go into operation in 
or near Springfield as a result of tk decision in this 
proceeding. 

In view of the fact that the existing UHF station in 
Springfield was operating with low power and antenna height 
(17.4 kw as against a permissible maximum of 5000 kw; antenna 
height of 430 feet against a maximum of 1000 feet), and 
that any station operating on the two new UHF channels 


in Springfield might also extend coverage into the alleged 


17/ Cape Girardeau Television also considered applications 
for construction permits or modifications thereof pending 
before the Commission as of November 30, 1956 (R.520). 
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18/ | 
white area, it is clear that the Commission's refusal to 
accept these prognostications was entirely reasonable. For 
| 
the Commission was making an allocation for the future and 
reasonable expectations of future coverage developments were 


19/ 
therefore highly appropriate. 


Sangamon also suggests that the Commission he inconsistent 
in rejecting the Cape Girardeau Television engineering ex- 
hibits with respect to the white area created by deletion of 
Channel 2 from Springfield but accepting <his showing with 
respect to the white area coverage in St. Louis. | No such 


inconsistency exists. The Commission refused to give full 


credence to the Springfield white area showing not because 


of engineering inaccuracies, but because it was besed on an 
impropable assumption that UHF coverage in the area would 
remain static. In the St. Louis area, however, UHF coverage 
could be ignored in the light of the fact that abies are VHF 
operation already blanketed the area. The expected white 


area coverage in St. Louis from a new station on Channel 2 


18/7 This area, according to the Sangamon and Cape, Girardeau 


pleadings existed in an area approximately 20 miles wide and 
10 to 35 miles northeast of Vandalia, Ill. (a city of 5,471 
population) to which UHF Channel 28 is assigned. 

| 
19/ As a matter of fact WICS is completing construction of 
new facilities to increase its power from 17.4 kw to 406 kw 
and its antenna height from 430 feet to 950 feet.; Moreover, 
intervenor WMAY has since the March 1, 1957 Report and Order 
received an authorization to operate on UHF Channel 36 in 
Springfield with an ahtenna height of 690 feet and power of 
537 kw. 
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was based upon the fact that due to mileage separation 
factors, amy permanent station license would have to utilize 
an antenna site further to the west of St. Louis than that 
utilized by the two existing VHF stations or proposed by any 
of the Channel 11 applicants. (See R. 537, 683). 

With respect to the final criterion - whether the 
elimination of a VHF channel would,in fact, “improve the 
opportunities for effective competition among a greater number 
of stations" - the Commission concluded that the question was 
to be answered! in the affirmative with respect to the 


Springfield area (R. 689). Specifically, the Commission 


stated “our experience indicates that the establishment of a 


VHF station in such an area would seriously detract from the 
ability of the UHF stations to continue to provide service. 
While multiple DHF stations will be able to compete effec- 
tively in this market there is a great danger that the ad- 
dition of a VHF channel would destroy effective competition". 
The Commission also pointed out that a VHF station operating 
in Springfield! would also have an adverse impact upon the 
all-UHF area being created in Peoria (R. 689). 

Petitioner suggests (Pet. Br. 42) that this finding is 
entirely unsupported by the record in this proceeding. 
But this contention is clearly without merit. The Commission, 
of course, was not -able to base its evaluation of the effect 


of the establishment of a VHF station in Springfield upon 


I 
| 
| 
| 
| 
| 
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| 
experience of direct UHF-VHF competition in Springfield, 
| 


| 
since there was no existing VHF operation there, | Its 
judgment necessarily had to be a prognostication based 


upon its experience in other communities, But the Commission, 


in addition to general information as to the experience 

of established UHF stations required to compete with new 

VHF stations in situations roughly comparable to Springfield, 
had before it in this very proceeding a detailed analysis 
from a Decatur UHF station of the effect on that station of 
the competition it received from a VHF station in Champaign, 
Illinois, some 30 miles distant from Decatur (R. 472-478). 
The Commission also had before it an analysis of the 
competitive situation by the existing UHF station (WICS) in 
Springfield, (RB, 587-588.) Both the Decatur and Springfield 
UHF stations indicated that they could live with such 
competition as was created from the VHF station in Champaign 
but that a VHF station in Springfield added to the one in 
Champaign (to say nothing of a VHF station in Peoria) would 
make their chances for survival slim indeed. when to this 
material is added the comprehensive evidence on this subject 
in the general rule making proceeding in Docket 11532 which 
had led the Commission in its June 26, 1956 Report and Order 
to conclude that intermixture generally was impairing the 


likelihood of multiple services in all but the very largest 
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communities and to institute the instant proceeding among 
others, this determination of the Commission was obviously 
sound. 

It should be stressed that the advantages to the Spring- 
field area of substituting two UHF assignments for one VHF 
channel was only one of the major reasons for the Commission's 
final determination here. For, as the Commission pointed 
out (R. 685, 690), the deletion of Channel 2 from Spring- 
field made possible its reassignment to St. Louis, an 
area already dominantly VHF. Consequently, the effect of 
the channel shift here was to enhance the possibility for 
additional services in the St. Louis area as well as in the 
Springfield area since the unhappy experience with UHF 
channels in St, Louis indicated clearly that with the 
commencement of operation of St. Louis’ third commercial 
VHF station the only real hope for further service in St. Louis 
would be from assignment of additional VHF stations (R. 

690). 


In summary, the record in this proceeding, as properly 


suggested by the Commission's knowledge and experience of 
other proceedings related to this subject, conclusively 
demonstrated that a move of VHF Channel 2 to St. Louis and 
the substitution of two UHF chansels for the deleted VHF 


channel in Springfield would serve the public interest and 
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provide a more equitable distribution of actual television 
service. Moreover, this objective could be achieved 

without causing a substantial number of persons to lose 
their only chance for adequate television service, Under 
these circumstances the Commission's re-allocation determi- 
nation of March 1, 1957 was fully within the proper exercise 
of its discretion. See Coastal Bend Television Co. ve 
United States, 98 U.S. App. D.C. 251, 234 F.2d 686 (1956); 


Gerico Investment Co. v. United States, 99 U.S. App. D.C. 
379, 240 F.2d 410 (1957). 
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CONCLUSION 


For the foregoing reasons the orders of the Federal 


Communications Commission should be affirmed. 
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No specific issues have been set forth by the 
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1. Whether the further proceedings proposed 
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the circumstances. 
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and Recommendation. 

3. Whether the Commission's authority to mai 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 13,992 


SANGAMON VALLEY TELEVISION CORPORATION, 
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AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 

SIGNAL HILL TELECASTING CORPORATION, and 

PLAINS TELEVISION CORPORATION, 
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ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR THE FEDERAL COMMUNICATIONS COMMISSION 


The Federal Communications Commission, pursuant to 
leave granted by the Court’s order of April 17, 1961, 
respectfully submits the following brief in support of its 
view that the Commission's Report and Recommendation & February 
15,1961 should be approved by the Court. | 


OUNTERSTATEMENT OF THE CASE | 


A. Background 
On March 1, 1957, the Commission issued an Order in 
a rule making proceeding (Docket No. 11747) which amended 


Section 3.606 of its Rules by removing VHF television 


Soy a 
channel 2 from Springfield, Illinois, and adding it at 
St. Louis, Missouri, and Terre Haute, Indiana, and by adding 


UHF channels 26 and 36 to those previously assigned to 


Springfield (22 F.C.C. 318, 22 F.R. 1484). The Commission's 


Order also modified the existing authority of Signal Hill 
Telecasting Corporation (Signal Hill), the then licensee of 
Channel 36 in St. Louis, to provide for temporary operation 
on Channel 2 pending ultimate licensing for regular opera- 
tion on that channel. 

On petition for review by Sangamon Valley Television 
Corporation, an applicant in a comparative proceeding for 
Channel 2 at Springfield, the Court affirmed the Commis- 
Sion's action. It rejected petitioner's contention that 
the re-assignment of Channel 2 from Springfield to 
St. Louis and Terre Haute was inconsistent with Section 
307(b) of the Communications Act. Sangamon Valley Tele- 


vision Corporation v. United States, 103 U.S. App. D.C. 113, 
255 F.2d 191. 


Sangamon Valley petitioned the Supreme Court for 
certiorari. In| opposing certiorari on the merits, the 
Solicitor General and Commission counsel called the Supreme 
Court's attention to certain testimony before the Sub- 
committee on Legislative Oversight of the House Committee 
on Interstate and Foreign Commerce, subsequent to this 


Court’s decision, which indicated that representatives of 
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Signal Hill, Sangamon Valley, and WMAY-TV, Inc. |(the other 
| 


ay 
applicant for Channel 2 at Springfield) had made ex parte 
| 
presentations on the merits of the rule making proceeding 


to various members of the Commission while the proceeding 
was pending before the Commission. On the basig of such 


| 
representations by the Government, the Supreme Court granted 


| 
certiorari, vacated the judgment of this Court,|and remanded 


the case for such action as the Court might deem appropriate. 


Sangamon Valley Television Corporation v. United States, 358 
U.S. 49. 


On remand from the Supreme Court, this Court, after 


further briefs and oral argument, vacated the Commission's 


order of March 1, 1957, and remanded the case to the Com- 
mission for a determination as to "the nature and source of 
all ex parte pleas and other approaches that were made to 
Commissioners while the former proceeding was pending, and 
any other factors that might be thought to require either 
disqualification of some Commissioners from participating 


in the reopened proceeding or disqualification of some 
r 


parties from receiving any award that may ultimately result.” 


Sangamon Valley Television Corp. v. United States, 106 U.S. 


1/ By order of November 12, 1959, the Court allowed WMAY-TV, 
Inc. to withdraw as an intervenor in this case.; On May 29, 
1957, the Commission had granted WMAY-TV a construction 
permit for Channel 36 at Springfield in lieu of; Channel 2, 
On October 6, 1959, WMAY-TV surrendered the permit. R.1797, 
Initial Decision, p. 2, n. l. 
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App. D.C. 30, 269 F.2d 221. The Court authorized the Com- 
mission to maintain existing services and retained juris- 
diction of the proceeding pending its further order (106 
U.S. App. D.C. at 34, 269 F.2d at 225). 


B. The administrative proceedings on 
remand 


By order of July 2, 1959, the Commission designated 


the following issues for evidentiary hearing before a 
specially appointed hearing examiner (R. 1128-1131): 


1. To determine the facts with respect to the 
nature and source of any ex parte presen- 
tations and other approaches that may have 
been made to any Commissioner in connection 
with the proceedings in Docket No. 11747. 


To determine, in the light of the evidence 
adduiced under Issue I and any other rele- 
vant factors, whether or not: 


a. Any Commissioner who participated in 
ithe above-mentioned proceedings 
ishould have disqualified himself from 
voting in the matter; 


The proceedings in Docket No. 11747 
were void or are voidable; 


‘Any factors exist, in the circumstances 
lof the instant proceeding, that would 
require that any Commissioner disqualify 
himself from participating in the 
further proceedings in this matter; 


[Any party to the proceedings in Docket 
No. 11747 should be found to have been 
disqualified to receive a grant of a 
permit for any television channel allo- 
‘cated as a result of said proceedings; 
‘and whether, if not so disqualified, 
‘its conduct has been such as to reflect 
iadversely upon it from a comparative 
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standpoint in any licensing proceeding 

which may be held upon applications 

for the aforesaid television channels. 
| 


The Commission further ordered all parties, in their briefs 
accompanying exceptions to the examiner's initial decision 
and in oral argument, to address themselves to the matters 
to be determined by the Commission in Issue 3 below (R.1131): 
3. What further action, in the light of} all 
of the foregoing, is warranted with respect 
to the above-mentioned rule making proceed- 


ings affecting the allocation of television 
channels, | 


Following full hearing procedures, the Examiner 
released an initial decision on March 11, 1960 (R. 1796- 
1818). The Examiner's discussion of the evidence of record 
with respect to the nature and source of ex parte presenta- 
tions and other approaches made to Commissioners in connec- 
tion with the proceedings in Docket No. 11747, appears a 
R. 1799-1807 (Initial Decision pp. 4-12) and his findings 
of fact at R. 1813-1816 (Initial Decision, pp. 18-21). In 


brief, the Examiner found that Harry Tenenbaum,| president 


and 35% stockholder of Signal Hill, made numerous ex parte 


oral and written presentations on the merits to all members 
| 
of the Commission both before and during the pendency of 

| 
the rule making proceeding (R. 1800-1805, 1814-1815; Initial 


2/ 
Decision, pp. 5-10, 19-20). He further found that 


2/ The Examiner found that a supposed letter dalted February 
20, 1957, to which the Court referred in its opinion 


a6 
Tenenbaum had a few social contacts with some of the Commis- 
sioners, which involved no impropriety, and sent a turkey 
to the home of each Commissioner for Christmas 1955, and 
again on Thanksgiving Day 1956 (R. 1805, 1815; Initial 
Decision, pp. 10, 20). In addition, the Examiner found that 
various other interested persons made ex parte presentations 
to Commissioners, arguing against the transfer of Channel 2 
to St. Louis or against any grant of temporary operating 
authority on Channel 2 at St. Louis (R. 1806-1807, 1815; 
Initial Decision, pp. 11-12, 20). 

The Examiner concluded that the many ex parte 
presentations of Tenenbaum rendered the proceedings in 
Docket No. 11747 voidable, rather than void, and that, since 
the Commission's order of March 1, 1957 had already been 
vacated by the Court, it was necessary for the Commission 
to reconsider the subject matter in proceedings of such 
form and nature as might be determined by the Commission 
CR. 1808-1811, 1817, Initial Decision, pp. 13-16, 22). He 
ruled that no member of the Commission would be required 


to disqualify himself in such further proceedings on the 


2/ (cont'd) (Sangamon Valley Television Corp. v. United States, 
106 U.S. App. D.C. 30, 33, 269 F.2d 221, 224), was never in 
fact sent to, or received by, any of the Commissioners (R. 
1804; Initial Decision, p. 9, n. 5). 


3/ The Examiner found that Sangamon Valley did not seek or 
have any private contacts with members of the Commission or 
its staff (R. 1806, 1815; Initial Decision, pp. 11,20). 
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basis of anything adduced at the hearing or any) other rele- 
| 


vant factors (R. 1807, 1811-1812, 1817; Initial Decision, 
| 


pp. 12, 16-17, 22). In this connection, the Examiner found 


| 
that none of the Commissioners had any financial or other 
| 
| 
self-interest in any phase of the matter, none was under 


| 
any obligation to anyone, and that the Commissioners had 


done little if anything more than to listen courteously to 
| 
| 
what their visitors had to say at the private interviews 
(R. 1807, 1811-1812, 1816, 1817; Initial Decisibn, pp. 12, 


16-17, 21, 22). He stated (R. 1811-1812; Initial Decision, 


pp. 16-17): 


There is no reason why, in any future proceedings, 
the Commission, and its each and every member, 
would not be able to act on the rule proposed in 
the proceedings in Docket No. 11747 with) abso- 
lutely open, unbiased minds, weigh, as hereto- 
fore, all relevant facts and factors, and arrive 
therefrom at a reasoned conclusion free from any 
previous danger that arose from the reception of 
information and arguments presented ex parte in 
private interviews and correspondence and there- 
fore not subject to replies and criticisms from 
others. | 


| 
The Examiner also concluded that no party should 
disqualified from receiving a grant of a permit! for any 


channel allocated as a result of these proceedings and that 
| 


the conduct of no party had been such as to reflect 
| 


adversely upon it from a comparative standpoint, in any 
| 


licensing proceedings which might be held upon applications 


for such channels (R. 1812-1813, 1817; Initial Decision, 
| 


78> o 
pp. 17-18, 22). With respect to Signal Hill, the Examiner 
stated (R. 1813; Initial Decision, p. 18): 

This is because the Examiner is convinced that 

Tenenbaum was guiltless of any wilful or 

conscious wrongdoing. He was entirely honest 

in his testimony, with no attempt at equivo- 

cation or evasion. He was undoubtedly sincere 

in thinking that there was nothing improper in 

private consultations with Commissioners in a 

rule making proceeding, as partly evidenced by 

the fact! that he never tried to conceal his 

visits nor carry them out in a stealthy or 

clandestine manner, 

The Examiner further found that Tenenbaum made the visits 
and written presentations shown by the record "in the honest 
belief that there was nothing illegal or improper in so 
doing in rule making proceedings, -- a view more or less 
generally held at that time by members of the industry, by 
other interested parties, by public officials, and 
apparently by lawyers as well” (R. 1816; Initial Decision, 

4/ 

p. 21). 

Following exceptions, and oral argument by the 
parties, the Commission issued its Report and Recommenda- 
tion on February 16, 1961 (R. 1972-1986). The Commission 
adopted the Examiner's findings of fact with certain minor 


modifications reflected in its rulings on exceptions 


4/ With respect) to the holiday gifts which Tenenbaum made, 
the Examiner was of the opinion that they were, while 
certainly ill-advised, due more to a lack of appreciation 
of the proprieties than to culpable misconduct (R. 1813; 
Initial Decision, p. 18). 


= 19s 3 


(R. 1973-1974, 1980-1983; R. & R., pp. 2-3, Appendix). The 
Commission's summary of such findings and the evidence of 
record appears at R. 1974-1976; R. & R., pp. 3-5. 

The Commission concurred in the Examiner|s conclu- 


Sions that the former proceedings were rendered /|voidable, 
| 

rather than void, that no Commissioner need disqualify him- 
| 


self in further proceedings, and that no party should be 


disqualified from receiving a grant of a permit allocated 


as a result of these proceedings (R. 1977-1978; R. & R., 
pp. 6-7). However, the Commission stressed that its con- 
currence in the Examiner's conclusion that Signal Hill 
should not suffer disqualification, and his rationale there- 
for, "should not be construed as extending to his judgment 

| 


that Tenenbaum's activities should not reflect gn Signal 
| 


Hill's comparative qualifications in any future proceeding” 
| 

(R. 1978; R. & R., pp. 7). In declining to rule on the 
| 

latter matter in this proceeding, the Commission stated 


CR. 1978; R. & R., p. 7): 


We should not now conclude that these facts, 
if presented at a future time in an as yet 
unforeseeable Proceeding, require an unaliter- 
able result. It is sufficient that the facts 
concerning Tenenbaum's activities are now a 
matter of public record. 


| 
| 
With respect to the question of further proceedings 


on the merits of the rule making, the Commission indicated 
| 


its desire and intent to afford the parties an “opportunity 


- 10 - 
to respond to any matter revealed in the instant proceeding 
to have been presented privately to the Commissioners or 
any of them, and not otherwise made a part of the public 
record while the former proceeding was pending, and to com- 
ment upon the effect such matter should have upon the Commis- 
sion's ultimate determination on the merits” (R. 1979; R. 
& R., p. 8). The Commission further stated that it did not 
desire and would not consider comment on matters occurring 
subsequent to March 1, 1957, the date of its original 
decision (ibid.). And, finally, the Commission recommended 
that the Court now remand the instant cause to the Commis- 
sion for the further proceedings proposed in the Report and 
Recommendation,! consistent with the Court's opinion of 


5/ 
May 8, 1959 (ibid.). 


5/ Then Chairman Ford issued a concurring statement, agree- 
ing with the majority determination that Tenenbaum's con- 

duct was not disqualifying and that no further judgment was 
necessary at this time, but indicating that he would prefer 

to state affirmatively that Tenenbaum's conduct as estab- 
lished by this record should be carefully considered in any 
future licensing proceeding in which he may be involved 

(R. 1984), Commissioner Cross and former Commissioner King 
issued dissenting statements on the ground that the further 
proceedings should, in their view, be de novo (R. 1985, 1986). 
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ARGUMENT 


THE COMMISSION'S REPORT AND RECOMMENDATION ON 
REMAND _IS VALID AND PROPER 


Summary of Arqument | 

There is no real dispute here as to the validity of 
the Commission's findings and conclusions on the specific 
matters remanded for administrative determination in the 
Court's order of May 8, 1959 (106 U.S. App. D.C| 30, 34, 
269 F.2d 221, 225). No direct challenge is made to the 
findings of the Examiner and the Commission concerning the 
ex parte conduct in this case, or to the conclusions that 
no Commissioner should be disqualified from participating 
in any further proceedings and that no party whpaid be dis- 
qualified from receiving a grant on any channel involved in 
this proceeding. 


Despite extensive comments, Sangamon Valley -- con- 


ceding that it “did not urge disqualification of any indi- 
vidual Commissioners in the remand proceeding" (Br. p. 24) 
-- states that it “does not urge such disqualification 
before this Court” and does "not take an adversary position 
before the Court with respect to the Aigquatitabnetoa per 
se of Signal Hill" (Br. pp. 24, 26). The Department of 
Justice agrees that the “record discloses no babis for dis- 
qualifying * * * any of the present Commissioners” and that 


the Commission did not err as a matter of law ih finding 
| 


Tenenbaum's conduct non-disqualifying under the! circumstances 
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(Memorandum fori the United States dated March 30, 1961, 
pp. 8, 9). Accordingly, for the reasons set forth in the 
Commission's Report and Recommendation and in the Examiner's 
Initial Decision, we submit that such findings are proper, 
have ample record support, and should be approved by the 
Court. 

The principal point at issue is the nature of the 
further proceedings to be held by the Commission on the 
merits of the rule making, Both Sangamon Valley and the 
Department of Justice urge that such proceedings must be 
instituted de Rovere As subsidiary matters, both also 


challenge the Commission's determination that its vacated 


Report and Order was voidable, and the Department of Justice 


criticizes its decision to defer resolution of the issue 

as to whether Tenenbaum's activities would reflect adversely 
against Signal Hill in any future comparative proceeding. 
Sangamon Valley, but not the Department of Justice, further 
asserts that the Court should now terminate the Commission's 
authority to maintain existing services. 

We shall show that the further proceedings proposed 
by the Commission are a reasonabie and proper remedial action 
under the circumstances, and that the subsidiary contentions 
6/ The contentions of the Department of Justice were not 
presented to the Commission, Although invited to do so by 


the Commission, the Department of Justice did not partici- 
pate in the administrative proceeding on remand. 
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of the parties are either lacking in merit or do not other- 
! 


: . A : | 
wise warrant disapproval of the Commission's Report and 
| 
Recommendation, 
| 
| 
A. The further proceedings proposed by ithe 
Commission are reasonable and proper 
remedial action under the circumstances, 


The contention that the further proceedings must be 
de novo rests initially on an assertion that the Court's 
action in vacating the Commission's Report and Order of 
March 1, 1957, rendered the entire former proceedings void, 


| 
We do not so construe the Court's decision of May 8, 1959. 
The Court stated that the "private approaches to the mem- 
| 
bers of the Commission vitiated its action and |the pro- 
| 


ceeding must be reopened,” and it instructed the Commission 
to determine the qualification of the Commissioners to 
participate “in the reopened proceeding” (106 U.S. App. 
D.C. at 33, 34, 269 F.2d at 224, 225). While the Report 

and Order was vitiated and vacated because of off-the-record 


| 
presentations, there was no suggestion that material 


TH | 

| 

| 

| 
7/ Nor do we believe that the Commission violated the Court's 
mandate by designating an issue as to whether the former 
"proceedings" were void or voidable, and by eouclediug tha 
the Report and Order of March 1, 1957 was voidable. The 
Court had vacated the Report and Order which had embodied 
the Commission's determination; it had not ruled that the 
entire proceeding was nullified and wiped out.| We submit 
that the question of whether the proceeding was entirely 
nullified was appropriate for determination upon the basis 
of an evidentiary record. The Court's action,| though perhaps 


properly of record was infirm. 
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The more! serious contention is that de novo proceed- 
ings are required in the public interest because (a) it is 
impossible to rebut effectively some of the private oral 
communications and (b) ruie making should always be predi- 
cated upon the most up-to-date information available. How- 
ever, the scope of the reopened proceeding contemplated by 
the Commission will provide the fullest opportunity to all 
parties to present relevant matter, and the question of 
bringing the record up to date has not only been resolved 
reasonably by the Commission but should be left for further 
decision of the Commission upon argument of the parties and 
subsequent judicial review. 

That there were oral presentations which the partic- 
ipants cannot now recollect and of which no contemporaneous 
record was made, is, of course, unfortunate, However, de 
novo proceedings would not remedy that situation. The 
7/ (cont'd) a necessary preliminary step to reopening under 
the circumstances, was not based on a record but on Govern- 
ment representations and testimony before the Legislative 
Oversight Subcommittee which had not been adduced under 
judicial procedures. The record here shows that the repre- 
sentations of the Government and the legislative testimony 
were erroneous in two particulars: i.e., the statement of 
the Government ‘that Sangamon Valley had engaged in ex parte 
presentations and the testimony that the Tenenbaum letter 
of February 20, 1957, was sent to each Commissioner. Con- 
ceivably, there might have been further inaccuracies. 

8/ Many of the conversations to which Sangamon Valley refers 


(Br., pp. 5-15), took place prior to the institution of this 
proceeding. 
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subjective impressions received by Commissioners| in private 
! 
| 
conversation cannot, as the Department of Justice points 


out (Memo., p. 5), “be ‘neutralized’ by formal proceedings 


of record, for by their very nature they are unsusceptible 
of precise delineation." But, that "extra-record” problem 
remains present whether the record to be used asa basis 
for a new decision is the one already compiled in this pro- 


ceeding, supplemented as proposed by the Commission, or casists 
| 


entirely of newly filed material in a proceeding bearing a 
new docket number. 

The Examiner and the Commission have here found that 
there is no reason why the Commissioners who participated 


in the vacated decision “would not be able to act on the 


rule proposed in the proceedings in Docket No. 11747 with 
| 
absolutely open, unbiased minds" and, after consideration 
of matter of record, arrive at a valid decision |free from 
any danger that previously arose from the reception of ex 


| 
parte presentations (R. 1811-1812, 1917). None of the 


Commissioners has any financial or other self-interest in 
| 
any phase of the matter and none is under any obligation 


to any private interest (R. 1807, 1811-1812). The Commis- 


sion's conduct of this proceeding, although later found tobe 


incorrect by the Court, stemmed only from an erroneous 
view of what was permissible in rule making proceedings. 


Now that the Court has established the proper guidelines, 


= 16 = 

the standard can be applied as well in a reopened proceeding 
as in a de novo proceeding. The only feasible remedy for 
what has already occurred and cannot presently be rebutted 
by written comments is a conscientious effort by the Commis- 
sioners to disregard any residual impressions. A de novo 
record will not be of any material help. 

Nor do we believe that the public interest requires 
that the record be brought up to date, which might be done 
without de novo proceedings. Ail rule making action of the 
Commission is predicated upon records which may become out 
of date shortly after the rules are adopted. Any interested 
person can aiways plead changed circumstances in a petition 
for new rule making, which the Commission may grant or deny 
in its discretion, Interstate Commerce Commission v. Jersey 
City, 322 U.S. 503, 514-515: United States v. Pierce Auto 
Freight, 327 U.S. 515, 535; Coastal Bend Teievision Co. v. 
Federal Communications Commission, 98 U.S. App. D.C. 251, 
255, 234 F.2d 686, 690; Mackey v. United States, U.S. 
App. D.C. . 255 F.2d 898. Nothing in the present circum- 
stances justifies withdrawing that discretion from the 
Commission or makes the manner in which it was exercised 
here arbitrary or capricious. 

The Commission's proposal not to consider comments 


on matters occurring subsequent to March 1, 1957, is 


reasonable in the light of the background of this case. 


a Uo fie 

The Court will recall that the instant rule making was one 
| 

of some 13 “deintermixture” proceedings instituted on June 


26, 1956, simultaneously with the termination of a general 


nationwide allocation proceeding in which the Commission 


had concluded that, pending a study of the feasibility of 
moving all television broadcasting to the UHF gortion of the 
radio spectrum, competitive opportunities and 1s evaviwn 
service in a limited number of communities might be improved 
by eliminating the intermixture of VHF and URF channels 
(Docket 11532, 13 Pike & Fischer, R.R. 1571). ‘The rule 
making actions taken by the Commission in every proceeding 
which has been decided, except this and one sthen are 
still outstanding although based on records which are not 


| 
now current. If there have been significant changes in the 


available knowledge about technical factors, télevision set 
equipment, and populations, as alleged by Sangamon Valley 
(Br., p. 23), the effect is not limited to this particular 
proceeding but would require new rule making on a broader 
scale. 
| 
The basis for reopening the instant proceeding did 
| 
9/ The rule making with respect to Peoria, Illinois, is 
still subject to reconsideration, not because of changed 
circumstances per se or because of ex parte factors, but 


because it was initially geared, in part, to tHis case on 
the merits and, accordingly, might be affected |by a 


different decision here. See WIRL Television - v. United 
States and Federal Communications Commission are Nos. 13, 
768, 13,769, and 13,912, remanded to the Commission by the 
Court's order of May 12, 1959). 
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not involve the merits per se and affords no added special 
reason for bringing the record up to date. The Court stated 
that private approaches vitiated the Commission's action 
because (1) the proceeding involved “not only allocation of 
TV channels among communities but aiso resolution of con- 
flicting claims to a valuable privilege” and “basic fairness 
requires such a proceeding to be carried on in the open” 
and (2) the reception of off-the-record presentations after 
the cut-off date for the filing of reply comments "“substan- 
tially and prejudicially” violated the Commission's own 
rules. But while basic fairness requires open proceedings, 
and remedial measures to that end are appropriate, it does 
not necessarily follow that fairness to the parties would 
be furthered by! a temporarily up-to-date record. Consid- 
eration of subsequent events might weli have to include 
existing service to the public in St. Louis, which might 
place some parties in a more advantageous position than 
they originally held and be correspondingly disadvantageous 
to other parties. 

It may well be, of course, that paramount public 

interest factors might require consideration of subsequent 
matters, such as existing service to the St. Louis public, 


despite any prejudice to private interests or possible 


unfairness in the light of the history of this case. We do 


not suggest that any new decision reached by the Commission 
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| 
should not meet the test of reasonableness and jthe statu- 


tory public interest standard, or that it should not be 
| 
reviewed by the Court in the usual manner. The Commission's 


Stated intention not to consider matters occurring after 
March 1, 1957, will not preclude the parties from urging 
the Commission to consider such matters, if they choose, 
and from urging to the Court, upon review of final Commis- 
sion action on the merits, that the Commission's ultimate 
decision is erroneous for failure to consider Sach comments 
in the event the Commission refuses their request. Con- 


| 
ceivably, the Commission itself, if presented with a suf- 


ficient showing of changed circumstances which|compelled 


consideration in the public interest, might change its mind 
| 

and, after due notice to the parties and an opportunity for 

comment, take such factors into account in its |final 


decision. 


But we do not think it appropriate for the Court to 
restrict the Commission's discretion, in advance of final 
agency action and in the absence of a record, merely on the 
bare assertion in pleadings of the parties that such factors 
may exist and that the Commission's future decision may be 
erroneous or contrary to the public interest. Meyers v. 
Bethlehem Corp., 303 U.S. 41, 50-42; Federal Power Commis- 
Sion v, Metropolitan Edison Co., 304 U.S. 375, |383 - 385; 
Ford Motor Co. v. Labor Board, 305 U.S. 364, 373-376; 
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cf. Federal Communications Commission v. Pottsville Broad- 
casting Co., 309 U.S. 134, 142-146. Similarly, we agree 
with the Department of Justice (Memo, p. 7) that it would 
be premature for the Court to pass upon Sangamon Valley's 
argument with respect to Section 307 (b) of the Communica- 
tions Act or to instruct the Commission to comply with the 
statute in further proceedings on the merits (Sangamon 
Valley Br., pp. 26-29). Ordinarily, the Court declines to 
intervene in administrative proceedings in such a manner 
at interlocutory stages. 

The posture of this case does not warrant an extra- 
ordinary procedure insofar as the factors to be considered 
by the Commission in the future proceedings are concerned. 
The Court’s remand, which was not based on any failure to 
consider relevant material, went to the qualification of 
Commissioners to participate in the reopened proceeding and 
the qualification of the parties to receive an award on any 
channel which may ultimately be allocated. These aspects 
of the further proceedings relate to the past action of the 
Commission and may properly be decided by the Court in dis- 


posing of the instant petition for review on the basis of 


the record as supplemented on PO ’ Approval of the 


10/ As previously indicated, the question of whether the 
Commission's future decision must be based on an up-to-date 
record is not the same as the question of whether the further 
proceedings must be de novo. We do not believe that de novo 


2.194 e 


Commission's Report and Recommendation would lay these 
issues at rest and sustain the proposed procedure as a 
permissible means of remedying past unfairness |to the par- 
ties. It would not constitute a judicial determination of 
the adequacy of the record yet to be compiled, |to support 
any future decision on the merits, a question which, we 
believe, is better left for review in the normal course. 
B. The Commission’ ecision to defer | 


resolution of the issue as to whether 


Tenenbaum's activiti would be hel 
to reflect adversely against Signal 


Hill in any future comparative pro-| 
ceedin does not warrant disapproval 


of the Report and Recommendation 


Although not contending that Signal Hill must be 
disqualified, Sangamon Valley and the Department of Justice 
assert that Tenenbaum's conduct exceeded the bounds of pro- 
priety even under then prevailing standards and that some 


227 
discredit should accordingly attach to Signal Hill. 


10/ (cont'd) proceedings are required either because the 
entire former proceedings are vitiated or because basic 
fairness to the parties would necessitate, or be enhanced 
by, such a procedure, However, such matters ee relate to 
the Commission's past action and are properly before the 
Court for decision now. | 

| 
11/ Although the Department of Justice purports to “agree 
with Commissioner Ford" (Memo., p. 9), it shouid be noted 
that Commissioner Ford did not take the position which the 
Department now urges. After concurring in the'Commission's 
conclusion that Tenenbaum's conduct was not disqualifying, 
Commissioner Ford stated: "Any further judgment at this 
time, however, is not necessary since it was not called for 
in the order of remand, and there is presently|no contest 
for the channel. Nonetheless, I would prefer to state 
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Basically, the Commission did not disagree with this posi- 
tion, It declined to adopt or affirm the Examiner's finding 
that Tenenbaum's activities should not reflect adversely in 
any future comparative proceedings. However, stating that 
it should “not now conclude that these facts, if presented 
at a future time in an as yet unforeseeable proceeding, 
require an unalterabie result”, the Commission deemed it 
“sufficient that the facts concerning Tenenbaum's activities 
are now a matter of public record” (R. 1978; R. & R., p. 7). 
The Commission's decision to postpone resolution of 
the issue as toiwhether Tenenbaum's conduct would be held 
to reflect adverseiy in any future comparative proceeding, 
does not warrant disapprovai of its Report and Recommenda- 
tion on the matters specified in the Court's remand order. 
The Court sought no administrative determination of this 
question here; for its mandate did not go beyond ascertain- 
ment of the facts and whether any party was disqualified. 
Moreover, there is no proceeding pending before the Court 
or the Commission to which the issue is presently relevant. 
In the event that such a proceeding does arise, the Commis- 
sion has ensured full consideration of the matter by 
removing the bar which might have been imposed by the 


Examiner's ruling. The important thing is, as the 


li/ (cont'd) affirmatively that Tenenbaum's conduct as 
established on this record should be carefully considered 
in any future licensing proceeding in which he may be 
involved. 


=, (93° < 
Commission stated, that the facts are now a matter of public 
record and hence available for use in future proceedings. 

Nor do we believe that there is any seccevaty for 
the Court to make it clear that conduct like Tenenbaum's 
occurring after its decision of May 8, 1959 herein, would 
be ground for disqualification, The conclusion) of the 
Examiner and the Commission that Signal Hill is not disqual- 
ified rests in large part on the circumstance that Tenenbaum's 
@x parte activities were conducted “in the honest belief 


that there was nothing illegal or improper in so doing in 


rule making proceedings, -- a view more or less| generally 


held at that time by members of the industry, bly other 
| 


interested parties, by public officials, and apparently by 
lawyers as well" (R. 1816, 1976-1978; Initial becivién, p. 
21, R. & R., pp. 5-7). This mitigating circumstance cannot 
possibly exist with respect to any conduct occurring after 
the Court's decision of May 8, 1959, Since that decision 


| 
amply sets forth the applicable and proper standard, we 


| 
submit that there is no need for reiteration or clarification 


| 
| 
| 
here in an opinion which would only constitute a declaratory 
ruling on a hypothetical situation not now before the Com- 
| 
mission or the Court. 


C. Th ommission's authority to maintain 


existing services should not be withdrawn 
Sangamon Valley's request that the Court! withdraw 


the Commission's discretionary authority to maintain existing 
| 
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services should not, in any event, be granted. Although 

Channel 2 was allocated to Springfield by the Commission's 
Sixth Report and Order, it was never utilized there and no 
facilities were ever constructed for its use in that City. 


The channel is presently providing service to the people of 


12/ 
St. Louis and has been for the past few years. While 


the Commission’s new decision might allocate the channel 

to either community, there is no present Commission decision 
that the channel should be removed to Springfield. As the 
Department of Justice has stated in its agreement with the 
position of the Commission, “the public interest in both 
Springfield and St. Louis would ciearly not be served by 


still another temporary dislocation pending a new determi- 


13/ 
nation of the proper place for Channel 2” (Memo., p. 6). 


12/ Sangamon “alley's contention that such use of the 
channel is violative of Section 307(b) was rejected by the 
Court in its original decision herein, and the reopening 
of the case for ex parte reasons does not constitute any 
ground for reconsideration of that aspect of the matter at 
this stage. 


13/ We perceive no justification for Sangamon Valley's 
suggestion (Br. p. 31) that the prompt resolution of the 
further proceedings on the merits depends in some way upon 
whether existing services are maintained in the interim. 
Sangamon Valley points to no undue delay between the Court's 
remand of May 8, 1959, and the Commission’s Report and 
Recommendation of February 16, 1961. Moreover, in trans- 
mitting the latter document to the Court, the Commission 
urged especially that "early Commission action on the merits 
of the instant allocations would be desirable and in the 
public interest" in view of the several proceedings pending 
before the Commission which are dependent upon the outcome, 


CONCLUSION 
For the foregoing reasons, it is respectfully sub- 
mitted that the Court should approve the Commission's 
Report and Recommendation, dispose of the petition for 
review herein, and remand the case in full to the Commission 


for further proceedings. 


Respectfully submitted 


Max D. Paglin 
General Counsel 


Daniel R, Ohlbaum 
Assistant General Counsel 


| 
| 
| 
Ruth V. Reel, | 
Counsel 
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SUMMARY OF ARGUMENT 


ARGUMENT 


I. 


II, 


CONCLUSION 


The proceeding herein was rulemaking in 
nature. 


The Administrative Procedure Act and the 
applicable provisions of the Communica- 
tions Act of 1934, as amended, contes- 
plate and do not prohibit the considera- 
tion of ex parte matters in rule-making 
proceedings, and the legislative history 
so demonstrates. 


An analysis of the administrative pro- 
cess discloses that ex parte considera~ 
tion is not only traditional, but vital 
to the rule-making functions of a regu- 
latory agency. 


hibited by either the Administrative 
Procedure Act or the Communications 
Act, the testimony with respect to sach 


| 
Ex parte presentation being not pro- 

| 

| 

| 


mittee on Legislative Oversight reflects 
no circumstances of sufficiently sub- 
stantial nature as to impair the valid- 
ity of the Report and Order adopted by 
the Commission in the instant rule- 
making proceeding. 


presentations before the House Subconm- 
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STATEMENT OF THE CASE 


This supplemental brief of the Federal Communications 


| 

Commission is filed pursuant to this Court's Order of December 
| 

15, 1958, granting leave to all parties to file additional 


briefs or memoranda on the issue of the appropriate action to 
be taken in this case under the Supreme Court‘*s Order of Remand, 
dated October 20, 1958. (No. 235, Ocwber Tern, 1958). 

The facts of record on which this Court base 
curiam opinion of May 1, 1958, affirming the rule 


proceeding reviewed in Sangamon Valley Television Corp. v. 


United States, _ U.S. App. D.C. 255 F.2d 191, have already 


ey ee 
been set out in the Commission's brief filed in the earlier 
review proceedings in this Court, and in the Government’s brief 
in opposition to certiorari. Those facts will not be repeated 
here, beyong mentioning that what was involved in those pro- 
ceedings was review of the Commission Report and Stee 
released March 1, |1957, which finalized a rule making proceed- 
ing to deintermix the St. Louis, Missouri and Springfield, 
Illinois, areas by assigning VHF Channel 2 from Springfield 
to St. Louis and permitting further assignment of Channel 2 
to Terre-Haute, Indiana, as well, by substituting, in lieu 
thereof, UHF Channels 26 and 36 in Springfield. (J.App. 
183-A to 209-A). Review also was had of a Memorandum Opinion 
and Order, released June 24, 1957, denying various petitions 
for reconsideration of that same Report and Order. (J. App. 
240-A to 256-A). 

Following per curiam affirmance of the Commission's 


Order by this Court on May 1, 1958, Sangamon Valley petitioned 


the Supreme Court for a writ of certiorari. ‘In opposing cer- 


tiorari, the Solicitor General amd the Commission stated that 
while they felt Sangamon Valley's petition should be denied 
on its merits, it was proper to call the Supreme Court's 
attention ”",...to certain testimony given before the Subcon- 
mittee on Legislative Oversight of the House Committee on 
“i/_- 22 F.C.C, 318, Also, J.App- 183-A to 209-A. References 


to "J. App.” in this brief are to the Joint Appendix filed 
with this Court. 


ae oe 
Interstate and Foreign Commerce on May 22, 25 and 28, and 
June 9, 10, and 11, 1958, subsequent to the decision by the 
court of appeals affirming the Commission's order. This 
testimony indicates that after the rule making proceeding 
here had been initiated by Notice of Proposed gate Making, 
and while it was under consideration by the Conmission, 
representatives of the St. Louis operator of a UHF station 
who was interested in having a new VHF channel atsigued to 
St. Louis, and representatives of the petitioner and the 
other applicant for VHF Channel 2 in springfield, who were 
interested in retaining that channel in Springfield, made 
ex parte presentations with respect to merits of the rule 
making proceeding to various members of the Commission. 
These matters were not presented to the court below and are 
not presented by the petition. For this seasoncithe respond- 


ents do not and would not regard denial of certiorari as 


*foreclosing appropriate consideration thereof by the court 


of appeals™: 


| 
tH 

On the basis of this representation, the Supreme Court 
| 


stated in its Order of Remand (two Justices dissenting) as 


follows: 


The petition for writ of certiorari is granted. 


In view of the representations in the 
Solicitor General*s brief on pages 7 and 9, 
concerning testimony given before the Sub- 
committee on Legislative Oversight of the 
House. Committee on Interstate and Foreign 
Commerce subsequent to the decision by the 


Pay te 

Court of Appeals in this case, the 

judgment of the Court of Appeals is 

vacated and the case is remanded to 

the Court of Appeals for such action 

as it may deem appropriate. 

Counsel forthe Commission desire first to state that 
the above insertion in the Government's brief in the Supreme 
Court was made as a matter of public responsibility to advise 
the court before which the matter was pending of a supervening 
circumstance of possible materiality not known to the court 
below at the time it entered judgment, The insertion expressly 
stated that since such circumstance was not presented to the 
Court of Appeals denial of certiorari would not foreclose 
appropriate consideration by the Court of Appeals. It would 
reasonably appear that the intention of the Supreme Court was 
that it have the benefit of the judgment of the Court of Appeals 
with reference to the supervening circumstance prior to final 
judgment, 

SUMMARY OF ARGUMENT 

It is clear, and this Court has so held in this and 

previous cases, that a proceeding involving the determination 


of the merits of deintermixture in a. particular area constitutes 


rulemaking within the meaning of the Administrative Procedure 


Act. Ex parte contacts in connection with rule making func- 


tions are contemplated and not proscribed by the Administra- 
tive Procedure Act unless the rule is required by another 
statute to be made “on the record” after an opportunity for 


a hearing beforei the agency. The Communications Act of 1934, 


en | 
as- amended, includes no such requirement with respect to rule 
making involving the allocation or reallocation of television 
channels as here involved. Analysis of the administrative 
process discloses that ex parte consultation is not only 
traditional but vital to the rule making functions of adminis- 
trative agencies. The legislative history of both the Adminis-— 
trative Procedure Act and the Communications Act reflects both 
Congressional recognition and acceptance of such | aucivities 

| 


in the rule making proceedings of the Commission undertaken 


| 
in the exercise of its quasi-legislative functions. The present 


proceeding involves one of the most important areas of quasi- 
legislative activity facing the Commission in recent years: 
the effective development and execution of national policies 
for solution of the VHF-UHF problem. The testimony given 
before the House Subcommittee on Legislative Oversight, when 
viewed in the context of this exercise of quasi-legislative 
authority, does not assume such a character as te lay in 
question the validity of the Commission's Report and Order 


herein, as previously affirmed by this Court. 


Moreover, it is the Commission's view that be parte pre- 
sentations in connection with the exercise of quasi-legislative 
functions are permissible under existing law and necessary to 
the discharge of these statutory responsibilities and that 
the nature of the ex parte presentations here involved are not 
such as to serve as-a proper basis for invalidating the rule. 

5 i 


making proceedings under review here, Therefore, it is 


ey ee 


respectfully submitted the Court should reinstate its previous 


judgment of affirmance of the Commission's Order in the instant 
_2/ 
rulemaking proceeding. 


I, THE PROCEEDING HEREIN WAS RULEMAKING 
IN NATURE 


Clearly, the orders deintermixing the St. Louis and 
Springfield areas involve an exercise of the Commission's 
quasi-legislative powers and constituted rulemaking within 
the meaning of the Administrative Procedure Act. 

The term “rulemaking” is defined in Section 2(c) of the 
Administrative Procedure Act, 5 U.S.C. Sec. 1001(c). If the 
proceeding here falls fairly within the compass of that 
definition, then, needless to say, the existence of ex parte 
contacts would not change its character. This follows because 
whether a proceeding is quasi-legislative or quasi-judicial 
in nature, under the Act, determines what procedures are to 
be followed and what conduct is permissible. 

Rulemaking is defined in Section 2(c) as follows: - 


(¢} RULE AND RULEMAKING -- “Rule” means 
the whole or any part of any agency statement 


of general or particular applicability and future 


27 The sole question brought: ap by Sangamon Valley's 
petition for review of this case in the Court of Appeals is 
the validity of the Commission*s order relating to deinter- 
mixture of the St. Louis, Terre-Haute and Springfield areas. 
47 U.S.C. 402(a). It should be noted that in Sangamon Valley 
Television Corp. v. F.C,C. Case No. 13,991, Sangamon has ap- 
pealed fromthe denial of its application in a comparative 
hearing for a Springfield channel. By this Court*s order 
dated August 16, 1957, further action in that appeal was defer- 
red indefinitely, pending the outcome of the instant petition 
for revier. 
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effect designed-to implement, interpret, or 
prescribe law or policy...of any agency and 


includes the approval or prescription for the 
future of rates, wages, corporate or financial 
structures or recognition thereof, prices, 

facilities, appliances, services or allowances 
therefor or of valuations, costs, or account-— 


ing, or, practices bearing upon any of the foregoing. 
| 
“Rulemaking” means agency process for the formula- 
tion, amendment, or repeal of a rule. (Emphasis 
added). | 
Here, the fact that the Commission's rulemaking was 


directed to the deintermixture of selected areas, jin which 


there co-existed ciiteria favorable to establishmen 
single type of service, clearly did not change its character. 
So long as the power exercised prescribes "...a course of 


conduct for the future rather than pronounce/s/ past or 


existing rights or ifebittties* or does not *...dnvolve a 
pronouncement of present rights of named parties although 
.../prescribing/ terms and conditions for future obser- 
unas es power exercised is to be characterized as quasi- 


legislative. Moreover, particularity of application of a 


rule is entirely consistent with the definition of “rulemaking” 


referred to above. To quote from this Court'"s decision in 


| 
Logansport Broadcasting Corporation v. Federal Communications 


Commission, 93 U.S. App.. D.C. 342, 210.F.2d 24, at) page 27: 


“,...rulemaking is not transformed into adjudication because 
= | 


| 
_3/ House Report on the Administrative Procedure Act, ex- 
plaining what was intended to be included in the term “rule- 
making". Sen. Doc. 248, 79th Cong., 2d Sess., p. 254. 


_4/.- Ibid, explaining what’ was included in “adjudication”, 
p. 254. J | 
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the rule adopted may be determinative of specific situations 
arising in the future." What is more, the rulemaking falls 
squarely within the circumstances which prompted the Committee 
Amendment to S.7, 79th Cong, 2d Sess., adding the words "or 
particular” to the definition of “ryulemkaing” contained in 
Section 2(c). The footnote to the Committee Amendment explain- 
ing the reasons for including these words is as follows: 

1. The change of language to embrace 

specifically rules of “particular” as well as 

"general" applicability is necessary to avoid 

controversy and assure coverage of rulemaking 

addressed to named persons...(Sen. Doc. 248, 

p. 283). 

The definition of rulemaking is to be contrasted with 

of “adjudication” contained in Section 2(d), 5 U.S.C. 

1001(d), which provides: 

(ad) ORDER AND ADJUDICATION -- “Order"means 

the whole or any part of the final disposition 

(whether affirmative, negative, injunctive, or 

declaratory in form) of any agency in any manner 

other than rulemaking but including licensing. 

"Adjudication" means agency process for the 

formulation of an order. 

It is clear that the deintermixture orders under review 
here did not involve a “final disposition™ of the rights of 
any specific applicants to operate on any of the channels 
involved. Thus the power exercised was quasi-legislative 
and rulemaking, rather than adjudicatory in nature. This 


has often been recognized and affirmed by this Court. See 


Van Curler Broadcasting Corp. ¥. United States, 98 U.S. App. 


D.C. 432, 236 F.2d 727, cert.den. 352 U.S. 935; Coastal Bend 
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Television Co. v. Federal Communications Commission, 98 U.S. 
App. D.C. 251, 234 F.2d 686. Or, to quote from this Court's 


decision in WIRL Television Company y. United States, _. U.S. 
App. D.C. __ 253 F.2d 863, at page 866, which involved dein- 


termixture in the Peoria, Illinois area: 


...The record discloses an impact on this 
case of two kinds of Commission action -- rule- 
making (quasi-legislative) and adjudicative -- 
(quasi-judicial). /footnote omitted/ The 
proceeding on appellant's application for a 
permit was adjudicative; the proceeding now before 
us culminating in the deletion of VHF Channel 8 
from Peoria, was rulemaking." 


From the foregoing discussion it is establis 
doubt that the Commission's action herein, concer 
exercise of its rulemaking powers, and therefore 
by the Commission to such procedures and practices as were 
consistent with the discharge of the quasi-legislative func- 

| 


tion was appropriate. 
| 
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THE ADMINISTRATIVE PROCEDURE ACT AND THE 
APPLICABLE PROVISIONS OF THE COMMUNICATIONS 

ACT OF 1934, AS AMENDED, CONTEMPLATE AND_DO NOT 
PROHIBIT THE CONSIDERATION OF EX PARTE MATTER 
"IN RULEMAKING PROCEEDINGS, AND THE LEGISLATIVE 
HISTORY SO DEMONSTRATES. 


A. The Administrative Procedure Act Permits 
and Contemplates the Consideration of Ex 
Parte Matter in a Rulemaking Proceeding. 


The statutory procedures to be followed in rulemaking are 
set forth in Section 4(b) of the Administrative Procedure Act, 
5 U.S.C. Sec. 1003(b). Section 4(b) provides as follows: 


(b) PROCEDURES -- After notice required by this 
section, the agency shall afford interested persons 
an opportunity to participate in the rulemaking 
through submission of written data, views, or argu- 
ments with or without opportunity to present the 
same orally in amy manner; and, after consideration 
of all relevant matter presented, the agency shall 
incorporate in any rules adopted a concise general 
statement of their basis and purpose. Where rules 
are required by statute to be made on the record 
after opportunity for an agency hearing, the require- 
ments of sections 7 and 8 shall apply in place of the 
provisions of this subsection. (Emphasis supplied.) 


There is no requirement in the applicable provisions of the 
Communications Act that agency rules be adopted only after oppor- 
tunity for hearing “on the record", and, therefore, the last sen- 
tence of Section 4(b) has no application here. Further, the 
remaining language of Section 4(b) obviously does not require 


the formulation of rules upon the exclusive basis of any 


“record” made in informal rulemaking proceedings. As the Attorney 


General said in his Manual On the Administrative Procedure Act, 


57 it is clear that neither Title II nor Section 303(f) of 
the Act are pertinent to this rulemaking proceeding. 


ae 


p.31: “It is entirely clear, however, that section 4(b) does 
not require the formulation of rules upon the exclusive basis 
of any ‘record’ made in informal rulemaking proceedings. 

That the Congress intended to provide an opportunity to inter- 
ested parties to express their views and to require the Conm- 
mission to consider all relevant matter presented is without 
question; this opportunity the Commission affords by inviting 
comments on. proposed rules. To say, havever, that the Commis- 
sion is limited in its rulemaking to reviewing outy relevant 
matters “of record” is to contradict the essentially legisla- 
tive nature of such proceedings and their concern primarily 
with policy considerations. Such clearly was not the intent 


of Congress when it sharply distinguished between the procedures 


for rulemaking in Section 4(b) and those for adjudication in 
| 


Section 5 of the Act. Against the latter's requirements for 
determinations “on the record” and “separation of functions”, 
the scope and nature of the matters to be considered by the 

Commission in rulemaking were described by Congressman Walter 
of the House Judiciary Committee, in floor debate on the bill 


which became the Administrative Procedure Act, in the follow- 
| 


ing language: | 


| 
Day-by-day Congress takes account of the interests 
and desires of the people in framing legislation, and 
there is no reason why administrative agencies should 
not do so when they exercise legislative functions 
which the Congress has delegated to them. $en. Doc. 
248, supra, Pp. 359. 
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This encompasses ex parte consultation by the Commission 
with its staff, industry advisory committees, experts, or others 
whose opinion might be helpful. These are practices in which 
the Commission and other administrative agencies have tradi- 
tionally engaged to greater or lesser degree, in the perform- 
ance of their quasi-legislative functions, and these practices, 
indisputably, are largely indispensable to the discharge of 


their rulemaking responsibilities. The validity of ex parte 


presentation has been recognized by the Circuit Court of 


Appeals for the |Ninth Circuit in Willapoint Oysters, Inc. v. 
Ewing, 174 F, 2d 676, cert. den. 338 U.S. 860. In holding 
that the requirement for “separation of functions" in Section 
5(c} of the Act did not and was not intended to apply to 
rulemaking, the Court said, at pages 692-3: 


Petitioner, however, contends that even in cases 
of rulemaking, when sharply contested issues of fact 
are involved, adjudication procedures should be fol- 
lowed.../B/ut the Act as finally enacted did not so 
provide and we cannot believe that the omission was 
the result of oversight. 


Further, the legislative history of Section 4(b) makes 
clear what Congress contemplated agencies could do in inform- 
ing themselves in rulemaking matters. The Senate Report gives 
the following explanation of Section 4(b): 


This subsection states, in its first sentence, 
the minimum requirements of public rulemaking pro- 
cedure short of a statutory heating. Under it 
agencies might in addition confer with industry 
advisory committees, consult organizations, hold 
informal ‘hearings’ and the like. Considerations 
of practicality, necessity and the public interest 
discussed in connection with subsection (a) will 
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naturally govern the agency's determination) of 
the extent to which public proceedings should 
go ...(Sen. Doc. 248, supra, pp. 200-201. | 
Emphasis added). 
The House Report explains Section 4(b) in substantially 

parallel terms. See p. 259, Sen. Doc. 248. 


Moreover, the wording and legislative history of that 


Act disclose that rulemaking proceedings were not to be 
governed by the adjudicatory procedures provided for in Sec- 
tion 5 of the Administrative Procedure Act. By its choice of 
language, Congress chose to limit Section 5 to cases of 
adjudication “. . . required by statute to be determined on 
the record after opportunity for an agency hearing”. 5 U.S.C. 
Sec. 1004. Apart from this deliberate choice of language, 
Congress* understanding of this precise and limited scope of 
Section 5 is made clear by the Senate Report (p. 202, Sen. 
Doc. 248) and the House Report (Ibid. p. 260). Moreover, 

the House Report emphatically stated that ulenaking/ of 
course, is not subject to any provision of Section 5". (Ibid. 
p.- 260). See also Attorney General‘s Manual on the Adminis- 


trative Procedure Act, p. 131, for subsequent recognition of 


this same point. | 
Equally cogent evidence of the intended scope of Section 
5 is to be found elsewhere in the legislative history of that 
Act. The section of the Senate Report entitled “General 
Comments" expressly noted possible areas which might have to 


be covered by future legislation. Apropos of one of these 
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areas, the exemption of rulemaking from Section S(c), the 
Senate Report states: 

The exemption of rulemaking . . . from 

provisions of Section 5(c), 7(c) and 8(a) may 

require change if, in practice, it develops that 

they are too broad . . .(Sen. Doc, 248, p. 216.) 

During the course of floor debate, Senator McCarran 
made this same point. See Sen. Doc. 248, pp. 324-5. 

To recapitulate, then, Congress‘ deliberate choice of 
language in Section 4(b) of the Administrative Procedure Act, 
the legislative history thereof which clearly shows that any 
future ban against ex parte presentations in rulemaking that 
might be deemed appropriate would be dealt with by Congress 
in future legislation, and the decision of the Ninth Circuit 
referred to above unmistakably establish that the Administra- 
tive Procedure Act does not preclude an agency from going 
outside the “record” during a rulemaking proceeding. 

B. The Consideration By the Commission 

i of Ex Parte Matters in Rulemaking Pro- 
ceedings Like the One Here On Review 
Is Not Prohibited by the Communications 
Act of 1934, As Amended, and the Legis- 
lative History Clearly Shows that the 
Congress Did Not Intend to Prohibit Such 
Practices in Such Proceedings. 

The Communications Act no more prohibits the discussion 
of matters “off the record” with respect to a pending rule- 


making proceeding than does the Administrative Procedure Act. 


67 See footnote 5, supra. 
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If there were any prohibition against ex parte presenta- 
tions in rulemaking in the Communications Act, such a prohibi- 
tion would have to be spelled out of Section 409(€)() of the 
Act. However, since Section 409(c)(1) by its explicit wording 
is limited to cases "...of adjudication (as definited in the 
Administrative Procedure Act) which /have/ been designated 
for hearing", there is no room for argument that Congress 
intended to extend the prohibitions against ex parte presenta- 
tions in adjudication to rulemaking. | 

Given the plain meaning of the statute, there is no need 
to resort to the legislative history. However, if there were 
any doubts regarding the intended scope of Section 409(c)(1), 


its legislative history clearly shows Congress did not intend 


to extend that section to rulemaking procedures. 

This view regarding Section 409(c)(1) was clearly expressed 
by Mr. Frank Roberson, testifying on behalf of the Federal Com- 
munications Bar Association, one of the chief proponents of the 


McFarland amendments. In his statement, Mr. Roberson expressed 
| 


the following views: | 


In considering these opposing views Ja @.. those 
relating to the separation of functions in| adjudicatory 
cases/ it is important to keep in mind that the so-called 
separation of the Commission from its staff in executive 
session is applicable only when the Commission is exer- 
cising its judicial or quasi-judicial functions ....and 
has no application ‘to rulemaking and non-adversary pro- 
ceedings. 

I think Mr. Priest asked the question or made the 
observation the other day, Why should not he Commissi on 
act as does this Committee? We have not the slightest 
objection to that. When this Committee is| acting, it 
is acting in a legislative capacity and there is nothing 


Sito-= 

in this bill, nor does anybody want anything in the 

bill to say that the Commission cannot consult any- 

body it wants to in its staff or out of its staff as 

to legislative matters. Take color television. That 

hearing went on for several months, Of course, the 

Commission could consult anybody whose opinion might 

be h@ipful to them in reaching a legislative decision, 

just as this Committee can. (House Hearings on S. 658, 

82nd Cong., 2d Sess., p.249. Emphasis added). 

For other views along the same lines, see also House Hearings 
on S. 658, pp. 85,86,225 and 295. 

That Congress itself adopted these views on Section 409(c) 
(1) is clear from the various reports filed on S. 658. For 
instance, the introductory paragraph of the portion of tle Senate 
Report dealing with this matter restricts the new procedures 
adopted to "...all cases where a public hearing is required by 
the provisions of the Communications Act or other applicable 
provisions of law". (Senate Report to accompany S. 658, Report 
No. 44, 82nd Cong., lst Sess. p. 13). Similarly, the House 
Report states that the proposed amendments “,...would impose 
special requirements applicable to proceedings involving the 


exercise of quasi-judicial functions (as distinguished from 


rulemaking functions)". (House Report to i ies S. 658, 
7 


Report No. 1750, 82nd Cong., lst Sess., p.3). 

Given the explicit language of Section 409(c)¢1) and the 
legislative history referred to, there cam be no serious ques-— 
tion that this provision of the Communications Act does not 
prohibit ex parte contacts in rulemaking proceedings. 

77 See House Report No. 1750 and Senate Report No. 44, both 


S2nd Cong., Ist Sess. These Reports are reprinted in 1 Pike & 
Fischer, R.8. Part 1, pp.10:303 and 10:287, respectively. 
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Thus, at the time it was considering omendupnts to the 
Communications Act which would supersede, to some extent, 
the procedures for adjudication cases set forth in the Admin- 
istrative Procedure Act, the Congress was éhavsty aware of 
the inapplicability of such procedures to the rulemaking 
functions of the Commission. Its failure to adopt Similarly 
restrictive measures in this field under these olecumstautas 
reflects its acceptance of Commission consideration of 

| 


ex parte matters in rulemaking proceedings as is permitted 


by Section 4(b) of the Administrative Procedure Act. 
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III. AN_ANALYSIS OF THE ADMINISTRATIVE PROCESS 
DISCLOSES THAT EX PARTE CONSULTATION IS NOT 


ONLY TRADITIONAL BUT VITAL TO THE RULE- 
MAKING FUNCTIONS OF A REGULATORY AGENCY 


MAKING FUNCLLONS OEE 

It is a.matter of history that the Administrative Pro- 
cedure Act had a slow evolution during which the interests 
of private parties regulated by Government, in an opportunity 
to be heard before decisions were made with respect to their 
problems, were weighed against the necessitiés confronting 
Government agencies in the application of expert judgment 
to their multitudinous duties. 

Perhaps the primary basis for the Congressional atten- 
tion given to the subject of rule-making in the Administra- 
tive Procedure Act, and in providing opportunity for affect- 
ed persons to be heard, was the feeling of Congress that 
bureaucracy was evolving and determining the rules which 
would chart and govern administrative controls without fore- 


knowledge of those to be controlled. As Dean Pound, for 


the “Minority Report” [See Report, infra, next paragraph/ 


27 A.B.Q. Jour. 664 (1941), had earlier put it, “The first 
knowledge that those affected have of the rule is usually 
after it had gone into effect.” 

It had been recognized by the Report of the Committee 
on Administrative Procedure Appointed by the Attorney Gen- 
eral(Senate Document 8, 77th Cong., ist Sess., pp. 11-21, 
passim) that “the whole field of rule-making (with the 


exception of rules of judicial procedure) is outside the 
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constitutional competence of the courts, for rules do not 
determine the rights of specific litigants but, Like 
statutes, are addressed to people generally"; that “the 
full range of rule-making activity of Federal Administra- 
tive agencies represents work of a type which Congress 
could do if it had the time and deemed it wise to do it"; 
that “for radio communication only a limited airspace is 
available,” and that the “science has been from the first 
a repeatedly developing one, demanding techaical| knon- 
ledge and expertness . .. so Congress provided the prin- 
ciples of regulation and gave responsibility for| aduin- 
istration to the . . . Federal Communications Commission." 
The Report further stresses the responsibility of the 
administrative agency for results. “This means that the 
agencies cannot take a wholly passive attitude toxard the 
issues which come before them..." As the Supreme Court 
said in Federal Radio Commission v. Nelson Bros,| Coa, 289 
U.S. 266, 276, “Dealing with activities admittedly within 
its regulatory powers, the Congress established the Com- 
mission as its instrumentality to provide continous and 
expert supervision and to exercise the administrative 
judgment essestial to applying legislative standards to 


a host of instances." 


The role of the Federal Communications Commission as 
such an administrative agency appears in the language of 


| 
Mr. Justice Frankfurter delivering the opinion of-the 
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court in Federal Communications Commission v. Bottsyille 
Broadcasting Company, 309 U.S. 134 (1940): “The Communica- 
tions Act is not designed primarily as a new code for the 
adjustment of conflicting private rights through adjudica- 
tion. Rather, it expresses a desire on the part of Con- 
gress to maintain, through appropriate administrative con- 


trol, a grip on the dynamic aspects of radio transmission 


eeee” (309 U.S. 138). In broader terms, in this decision, 


he states: “Administrative agencies have power themselves 
to initiate inquiry, or, when their authority is invoked, 
to control the range of investigation in ascertaining what 
is to satisfy the requirements of the public interest in 
relation to the needs of vast regions and sometimes the 
whole nation in the enjoyment of facilities for transpor- 
tation, communication and other essential public services. 
These differences in origin and function preclude whole- 
sale transplantation of the rules of procedure, trial and 
review which have evolved from the history and experience 
of courts. Thus, this court has recognized that bodies 
like the Interstate Commerce Commission . . . should be 
free to fashion their own rules of procedure and to pur- 
sue methods of inquiry capable of permitting them to dis- 
charge their multitudinous duties...9". (309 U.S. 142-3). 
Mr. Justice Frankfurter concluded his opinion with the 
following words: “The present case makes. timely the re- 


minder that ‘legislatures are the ultimate guardians of the 
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liberties and welfare of the people in quite as great a de- 
gree as the courts.*... Congress which creates and sustains 
correct 
these agencies must be trusted to/whatever defects experience 
may reveal. Interference by the courts is not conducive to 
the devélopment of habits of responsibility in administrative 
agencies. Anglo-American courts, as we now know them, are 
themselves in no small measure the produce of a historic pro- 
cess. eee” (309 U.S. 146). 
The characteristics sketched above could be developed 


at great length and supported by numerous authorities. They 


indicate rather positively in our opinion the complexities 


of the administrative task and the separate considerations 
which conduce to their fulfillment. Particularly they ac- 
count for the fact that Congress in 1946 saw fit to confer 
opportunity for the expression of opinions upon those close- 
ly affected by the issuance of administrative rules and regu- 
lations, and required consideration of such opinions by the 
agency in its rule-making determinations, Bowever, it was 
careful to weigh and preserve the means whereby broad and 
varied avenues of information would remain open in the dis- 
cretion of administrative agencies to such bodies as the 
Federal Communications Commission for full appreciation of 
the quasi-legislative problem before it and the disposition 
thereof in terms of the dynamic developments of the indus- 
try regulated within the public interest tranewort laid 


down by Congress. Seldom has the problem of opteining 
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or receiving information related to such quasi-legislative 
needs been more directly presented to the Commission than 
in the highly difficult and controversial deintermixture 
area. The present proceeding exemplifies this characteri- 
zation from its inception in selective proposals, followed 
by a course of national study and investigation, and ter- 
minating with a selective rule-making order by the Commis- 
sion. AS this court recognizes from previous acquaintance 
therewith the economic difficulties of many UBF operations 
were an integral administrative and quasi-legislative con- 
sideration which impinged upon and was taken into account 
in the various suggestions made for the amendment of the 
Commission's allocation table. The instant rule-making 
proceeding was one of nine selective rule-makings concur- 
rently RO re in areas ranging from Fresno, Cali- 
fornia to Hartford, Connecticut, and from Madison, Wiscon- 
sin to New Orleans, Louisiana, wherein the Commission de- 


termined that effective deintermixture was practicable 


pending ultimate resolution of the national problem. 


Such proceedings and their determiaation require, in 
9 


the public interest, recourse to all available information. 


bi a Ne at 
6 / See Docket No. 11751, 22 F.C.C. 293; Docket No. 11758, 
ibid p. 307; Docket No. 11748, ,ibid ov. 332; Docket No. 
11749, ibid p. 342; Docket No. 11754, ibid p. 356; Docket 
No. 11759, ibid! p. 365; Docket No. 11757, ibid p. 382; 
Docket No. 11752, ibid p. 396. 


9 / As was said by this Court in Van Curler Broadcastin 
: (cont "d.) 
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And, as Kenneth Culp Davis has said in his 1958 Adminis- 
o2 2-2 
trative Law Treatise, Vol. 1, g6.0P at pp. 36t=2: 


“The consultative process may take many forms. 
The administrative or staff member may talk over 
possible rules with selected parties, by telephone 
or in person, singly or in groups, by systematically 
and formally arranged conferences or interviews or 
in connection with fortuitous contacts occasioned 
by other business. To frame one set of rules the 
ICC once conducted 89 informal conferences attend—- 
ed by 1,740 individuals representing 1,286 car- 
riers; to frame another set the Commission sent 
an interviewer through fifteen states to talk with 
representatives of motor carriers, members of state 
commission, executives of insurance companies, and 
insurance agents and brokers, and then later con- 
ferences were held with committees representing the 
bus:industry, the truck industry, and insurance 
associations, Sometimes consultation involves col- 
laboration in planning and drafting, as when tech- 
nical representatives of shipping companies cooper-— 
ate with technicians of the Customs Bureau in pre- 
paring rules concerning construction of vessels. 
The Emergency Price Control Act provided that “before 
issuing any regulation or order . . . the Adminis- 
trator shall, so far as practicable, advise and 


consult with the representative members of the in- 
dustry . . .* When parties are too numerous and in- 
dividuals may not be representatives, some organi- 
zation often supplies what is needed. For |instance, 
in the FCC ‘regular contacts are maintained with 
well-established trade associations and some li- 
censees and carriers. If a matter involving an 
aviation radio problem is under consideration, 

for example, the Commission employee invariably 
communicates with a representative of Aeroyautical 
Radio, Inc., a nonprofit cooperative association 


9 7Ccont*d.) Corp. v. United States, supra, at page 730, 
“Petitioners urge that the action of e mmission is 
invalid because during the course of this proceeding 
the Commission received and listened to, ex parte, re- 
presentatives of the Columbia Broadcasting System. But 
it appears that these calls and conversations were in 
regard to the nation-wide intermixture problem, con- 
cerning which the Commission was seeking all sorts of 
advice and information preparatory to setting up a 
general nation-wide rule-making proceeding to deal 

(cont *d.) 
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whose members are the leading air transporta- 
tion lines. Whenever the Commission is con- 
sidering the promulgation of regulations deal- 
ing with common carriers, it always attempts to 
obtain the cooperation of State regulatory 
bodies and the National Association of Rail- 
road and Utilities Commissioners . . . in most 
circumstances, the Amateur Radio Relay League 
and the National Association of Broadcasters 
can effectively represent their membership.'° 
The Attorney General's Committee admiringly 
described the rule-making methods of the 

_ Board of Governors of the Federal Reserve 
System: "The practice of the Board... is 
especially noteworthy because of the Board's 
virtually complete reliance upon conferences 
rather than hearings as a means of enabling 
affected parties to participate in the rule- 
making process. Over a period of time the 
Federal Reserve System has developed a pro- 
cedure of consultation and conference .. » 
Outside views come from replies to letters 
which the Board sends out, and orally at con- 
ferences. Usually statements are put in 
writing and a stenographic report of confer- 
ences is made. Frequently, the interchange 
of data and views is facilitated by mimeogra- 
phing them, both within and without the staff. 
The procedure is flexible, thorough, adapted 
to bringing the knowledge of an expert agency 
to bear upon its rule-making problems, and fair 


[Footnote omitted/ 


Professor Davis’ description of the functional fule-- 
making process, while referenced to other administrative 
agencies as well, is illustrative of the methods which 
have been followed by this Commission for many years. 
Quite usually the rule-making process begins with adnin- 
istrative studies and investigatiors which lead to the 
O/ Ccont*d.) with ihtermixture. We find nothing improper 


or erroneous in the Commission's consideration of these 
interviews as depicted in this record." 
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formulation of invitations to persons who would be affected 
by a suggested proposal to submit pemmeute. Ordinarily 
these comments are requested to be made in writing and a 
time is fixed for their filing so as to assure the consid- 
eration thereof by the Commission which is required by 
Section 4(b) of the Administrative Procedure Act. How- 


ever, this is not an administrative construction that the 


Commission has abandoned the latitude and discretion 


vested in it by Congress to hold consultations and con- 
ferences during the progress of a rule~making proceeding, 
As Professor Davis has said in his treatise 46-02, Pp. 

63: | 


“Informal written or oral consultation with 
affected parties or with advisory committees is 
the mainstay of rule-making procedure." | 
| 
The Commission had not considered and does not now con- 


sider that the furnishing of an opportunity to interested 


parties to participate in a rule-making proceeding is a 
proscription of its use of any other appropriate avenues 
of consultation even after the date for filing comments, 
which will: produce needed information for the sound 
exercise of its quasi-legislative responsibilities. 
Moreover, the various comments filed in a proceeding of 
| 


this type may: amount to thousands of pages and | span sev- 


eral years of study. Hence, the identity of persons who 


have participated by filing written comments cannot in 


most cases be known to the Commissioners, except on a 
| 
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“constructive” basis, since they could not reasonably be 


expected to familiarize themselves personally with every 
filing which may have taken place in the large number of 
rule-making proceedings ordered. Thus, any argument that 
a Commissioner cannot hear oral presentation on the merits 
of a rule-making from one who may have earlier partici- 
pated by filing written comments therein, without render- 
ing that rule-making suspect, necessarily would require 
that each Commissioner (a) be personally familiar with 
the closing date for written comments in every pending 
proceeding, even though the agency may have pending be- 
fore it literally hundreds of separate rulemakings in 
varying states of completion, and (b), before speaking 

to any person not connected with the agency, to affirma- 
tively establish that such person has not participated 
theretofore in the rute-making proceeding. It is ob- 
vious that to impose such affirmative duties on Commis- 
sioners would be to shackle the rule-making process in 

an unwarranted fashion which Congress itself never in- 
tended and which (given the scrupulous attention of Con- 
gress to procedural safeguards in enacting the Adminis- 
trative Procedure Act and Section 409(c) of the Communi- 
cations Act} it cam safely be assumed Congress would 
have done, hadi it thought such procedures desirable. 
Noreover, that Congress left the possible need for any 


legislation of this order to future enactment has already 


been demonstrated. 
Finally, it is questionable whether the Commission 
could properly foreclose itself from appropriate avenues 
of consultation for necessary information, not tor the 
adjudication of private rights on the basis of a “record", 
but for the purpose of promulgating general or specific 


fules in accordance with its statutory obligations. 
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EX PARTE PRESENTATION BEING NOT PROHIBITED 
BY EITHER THE ADMINISTRATIVE PROCEDURE ACT 
OR THE COMMUNICATIONS ACT, THE TESTIMONY 
WITH RESPECT TO SUCH PRESENTATIONS BEFORE 
THE HOUSE SUBCOMMITTEE ON LEGISLATIVE OVER- 
SIGHT REFLECTS NO CIRCUMSTANCES OF SUFFIC- 
IENTLY SUBSTANTIAL NATURE AS TO IMPAIR THE 
VALIDITY OF THE REPORT AND ORDER ADOPTED BY 
THE COMMISSION IN THE INSTANT RULEMAKING 
PROCEEDING. 

As has been shown above, the receipt of ex parte presenta- 
tions does not run afoul of the Administrative Procedure Act or 
the Communications Act with respect to the instant rulemaking 
proceeding. Further, the testimony before the House Subcommittee 
on Legislative Oversight with respect to ex parte contacts does 
not reflect circumstances of a substantial nature sufficient to 
impair or lay in. question of the validity of the Commission's 
action in this rulemaking proceeding. 

A resume of this testimony may be properly evaluated only 
in the context of the circumstances surrounding these contacts. 
This resume relates only to the ex parte contacts of the co- 
owners of the Signal Hill Television Corporation, the licensee 
operating USF cay ene 36 in St. Louis, with respect to the 

10, 
Commissioners. The instant rulemaking proceeding had its 
early origins in March of 1955 when a licensee operating UHF 
Channel 20 in springfield filed a petition for rulemaking to 
deintermix Springfield by moving VHF Channel 2 from Springfield 


to St. Louis and bringing UHF Channel 41 to Springfield. This 


107 The testimony with respect to activities by MMAY-TV and of — 
Sangamon ¥aliey Television Corporation do not rdate in the main 
to this rulemaking proceeding. 
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petition stemmed from the present or foreseeable consequences 


of VHF-UHF competition in the same area. The petition was 


supported by the Signal Hill Television Corporation which 
apparently would be unable to continue operations by reason of 
the competition from two VHF stations operating in the seme 
community. The Legislative Oversight Subcommittee record 
indicates that one of the owners of Signal Hill én four differ- 
ent occasions sent letters or telegrams to one Pel more Commis- 
sioners during the period from the date of this petition for 
deintermixture of Springfield until November 10, 1955 when 

the Commission denied the petition. One of these letters, to 
Commissioner mobster: was placed in the public tites. In 
addition, five visits were made by this individual to Washing- 
ton during some of which personal contact was had with 
Commissioners. The tenor of one letter, gietier copies of 
which were sent to all Commissioners on June 30, 1955, would 
-indicate that these contacts were related to the nation-wide 
deintermixture problem, although, undeniably, signal Hill as 

a UHF operator was interested in a resolution of te overall 
problem that would bring another VHF channel to St. Louis and 
afford it an dpportunity to compete for such VHF | channel in 


lieu of Channel 36. 


On November 10, 1955 the Commission denied the petition 
for removal of Channel 2 from Springfield to St. | Louis without 


considering its merits and initiated a general rulemaking pro- 


| 
ceeding to consider deintermixture on a nation-wide basis 
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(Docket 11532). From this date until June 25, 1956 when the 
Commission terminated this rulemaking proceeding, the Legis- 
lative Oversight Subcommittee hearing indicates that the owners 
of Signal Hill on four occasions sent letters to one or more 
Commissioners and made seven trips to Washington but the corre- 
spondence does not indicate whether or not these trips may have 
involved personal contacts with any of the Commissioners. The 
first of these letters on November 16, 1955 was to three Com- 


missioners who had dissented from the: Commission's order deny- 


ing the petition for Springfield deintermixture and initiating 


the nation-wide inquiry. Another reflects a nominal gift from 
the Signal Hill‘ owners to Commissioner Mack during the Yuletide 
season, The testimony reflects that other Commissioners re- 
ceived similar gifts of turkey. The remaining correspondence 
relates to a brochure sent to each Commissioner which describes 
Signal Hill's “Views On Television, Past, Present and Future 
With Respect to the St. Louis and Springfield, Illinois Areas”. 
The Legislative Oversight Subcommittee record also discloses 
a letter sent on June 6,1956 to the Commission Chairman from 
the Chief Engineer of the Signal Hill station describing the 
inability of DHF to compete with VHF and the impending cessa- 
tion of operation of the Signal Hill station by reason of 
VHF competition, and reflecting the ueed of Signal Hill for 
deintermixture of St. Louis by bringing in Channel 2. 

On June 25, 1956 the Commission terminated the general 


rulemaking proceeding and issued its second deintermixture 


= 3) 
report. This indicated the need for further study of the 
VHF~UHF nation-wide problem but set forth broad danderds 
and criteria under which the Commission would consider 
selective deintermixture actions. On the same day the Conm- 
mission Sesued a notice of inquiry for the rulemaking proceed- 
ing now in issue. -In the main, this proceeding beepeved a 
deintermixture of Springfield by removing VHF Channel 2 to 
St. Lowis and a move of UHF Channel 39 to Springfield. On 
June 29,1956 one of the Signal Hill owners wrote letters to 
five Commissioners reflecting his appreciation for their 


| 
action on June 25, 1956 which initiated the instant rulemaking 


proceeding. The rulemaking proceeding was revised on July 25, 

1956 to include the allocation of Channel 26 to springfield 

as a third commercial UHF outlet. subsequently, on October 12 
and November 6, 1956 the Commission took action to include in 

the rulemaking proceeding the transfer of UHF Channel 36 from 

St. Louis to Springfield €in lieu of Channel 39 as previously 


proposed) as well as the assignment of VHF Channel 2 to 


Terre Haute, Indiana in addition to St. Louis, Missouri. 

The Legislative Oversight Subcommittee hearings thereafter 
reflect a Thanksgiving remembrance of smoked turkey from one 

one of the Signal Hill owners to a Commissioner and a letter 
sent by the former to the “members of the Federal Communications 
Commission” claiming, that more Illinois homes would be served by 


| 
the location of Channel 2-in St. Louis. than in Springfield. 


However, consideration was not. given to this point in the 
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Commission Report and Order adopted February 26, 1957, and 
moreover the preparation of the Report and Order, in accord- 
ance with prior Commission instructions, was completed (except 
possibly for minor editorial changes) by February 1, 1957. 
During the period of June 25,1956-February 26,1957 the Legis- 
lative Oversight Subcommittee records also indicate that 
Signal Hill owners visited Washington on eleven occasions. 
The final item in the Oversight Committee record prior to the 
Commission Report and Order concerns letters presumably solici- 
ted by the Signal Hill owners which were sent to all the Com- 
missioners by the Anheuser-Busch Company, sponsors of local 
St. Louis baseball telecasts, and which reflects the alleged 
desirability of a VHF channel for Signal Hill owners which 
thereby monte be available for local baseball telecasts. After 
issuance of this Report and Order, Signal Hill owners visited 
Washington on five or more occasions up until June 20, 1957 


when the Commission denied petitioners for reconsideration of 


its Report and Order on the Springfield deintermixture proceed- 


ing. 

It would appear that this testimony reflects the plight 
of an individual UHF station operator as one example of the 
nation-wide problem of VHF-UHF intermixture in many communities. 
It seems clear that long before the initiation of the instant 
rulemaking proceedings, Signal Hill was interested in an assign- 
ment of VHF Channel 2 to St. Louis and in fact supported the 


petition of a UF operator in springfield, who had proposed 
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such action as a protection of its own UHF operation in 
Springfield. Signal Hill's concern for its own immediate 

| 


welfare is apparent throughout the entire period of the ex 


parte presentations dating back to 1955, Its concern does 


| 
not, however, militate against its efforts to secure a nation- 


| 
wide resolution of the problem in the public interest. 
| 


The initial recognition by the Commission of the VHF- 
UHF problem was but the first step in a chain of | public policy 
determinations which might ultimately result in benefit to 
Signal Hill. The second step, in which Signal Hill was also 
interested, was a general rulemaking proceeding Ladetwatiag 
in promulgation of a policy which would permit shiective 
deintermixture under stated standards and criteria. Still 
another phase of these public policy determinations 
involved the Springfield deintermixture and it is obvious 
that Signal Hill was also interested in this rulemaking pro- 
ceedings, the outcome of which would have a favorable or 
unfavorable effect upon its station. Despite this direct 
interest in these broad public policy actions, however, the 
above resume of ex parte contacts gives no indication of 
prejudice to the essential validity found by this Court to 
underlie the ecaapiraage Report and Order in tab instant 


rulemaking proceeding. Insofar as Signal Hill's interest 


was concerned, the question of its future broadcasting 


i1/ For presumption of regularity of acts of public officers, 
see United states v. Ross, 92 U.S. 281; United Sates v. 


Chemical Foundation, Inc., 272 U.S. 1. 
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operations remained unresolved since the Commission's Report 
and Order specifically referred to the necessity for a com- 
parative proceeding to determine who would be the licensee 
of VHF Channel 2 in St. Louis in view of the expectation of 
multiple applications in competition with Signal Hill. 

CONCLUSION 

The instant case is not only one of first impression, 
insofar as the Federal Communications Commission is concerned, 
but what is of greater importance, it calls into question for 
the first time a principle which is and has been essential 
to the Commission in carrying out the Congressional mandate 
expressed in the Communications Act. 

What it is essential to recognize in this context is the 
fact that the preponderance of the Commission's activities, 
including its fundamental policy determinations, is not in 
the field of “adjudication" but in its administrative and 


legislative functions. 


This Court has specifically recognized the complexity of 


the problems facing an administrative agency such as the Fed- 
eral Communications Commission, whose activities have a direct 
and significant impact upon the social, political, and com- 
mercial activities of all the citizens of the country and 

upon the mational economy, defense, and welfare as a whole. 
The life line of our business, political and social community 
is communications. And the healthy growth and development of 


communications, in all its varied forms, is the Commission's 
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job entrusted to it by Congress. The instant television rule- 
making proceeding is but an example of how broad legislative 
policy determinations made by the Commission can shape the 
future of a whole industry. Similar effects result from the 
non-judicial actions of the Commission in the fields of standard 
and FM broadcasting, common carrier wire and radio communica- 
tions, safety, industrial, and transportation radio services. 

The rapidly changing nature of this area of Governmental 
activity requires that the agency charged by Congress with 
jurisdiction retain flexibility in its search for accurate 
information in its quasi-legislative, non-adjudi¢atory functions. 
If unintended restrictions are placed upon the Commission's 


activities in non-adjudicatory matters, it will be hobbled and 


hamstrung in its efforts effectively to carry out its statutory 
responsibilities. In this role, the Commission must be free 
to seek:data and information upon which to base i sound judg- 
ment:from all available sources. It cannot and should not be 


here restricted to a “judicialized record", such|as is pre- 


| 
| | 
scribed by the law for cases of “adjudication”. 
In considering the principle at issue here, it is appro- 
priate that distinctions should be made as to the dif ferent 
areas of the Commission's regulatory functions and activities. 
Recognition should be given to the fact that, as indicated by 
the language and intent of existing law, certain, restrictions 
| 


on practices and conduct are necessary in quasi-judicial pro- 


| 
ceedings which are not required or appropriate in the carrying 
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out of quasi-legislative functions when the agency is acting, 
not as a court, but as Congress would if it had the time, the 
method and the means. 

It is an essential part of the Commissioners’ duties to 
learn the intricate workings of the industries aud eo 
which come within their regulatory responsibilities. Indeed, 
it is im the public interest for them to do so. One of the 
most effective ways to keep abreast of the rapidly changing 
field of communications is to observe it at first hand, when- 
ever the press of other official duties does not otherwise pre- 
vent it. This consists of field trips, inspection and. obser- 
vation of new plant and equipment developments, discussions 
with licencees, communications users, and experts in the 
industry. These activities have helped provide Commissioners 
with a clearer and more intimate understanding of current 
problems than could possibly have been obtained through 
correspondence, reports, or written comments, It is not too 
much to say, that this is a necessary part of the activities 
of an administrative official regulating an industry as 
dynamic as communications, if he is to apply what the Supreme 
Court has referred to as ‘the-disciplined feel of the expert’ 
to the manifold problems coming before him. No composite of 


written pleadings or even formalized oral argument, will 


suffice to enable the administrator to gain the insight and 


expertise necessary to grapple effectively with the complex 


industry-wide problems which come before hin. 
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The distinction between the two forms of activity in 
which an administrative agency such as the Federal Communica- 
tions Commission engages has not only been histortcarty, legis- 
latively and judicially recognized in the past, but must con- 
tifte tobe. maintained if the agency is to carry out the 
objectives behind the legislation which created it. 

It is clear, from the foregoing, that ex parte presenta- 
tions in rulemaking proceedings such as the one here involved 
are not proscribed by either the Administrative Procedure Act 
or the Communications Act of 1934, as amended, and are not 
per se wrongful, It is also clear that tradition and practice 
favor such contacts and consultation as being vital to the 
exercise of quasi-legislative functions by an administrative 
agency. The present proceeding reflects an important aspect 
of Commission determination of such qeattcleciaiative respon- 
sibilities. It would further appear that the nature of the 
£x parte contacts as revealed by testimony in the hearings of 
the House Subcommittee on Legislative Oversight is not. such as 
to impair the validity of the instant rulemaking proceeding. 

It is respectfully submitted that this Court should therefore 
reinstate its original judgment of affirmance of the Commis-— 
sion's Report and Order finalizing the rulemaking proceeding. 


to deintermix the St. Louis, Missouri-Springfield, Illinois 


areas. 


If, however, the Court is of the opinion that it should 


have the benefit of Commission review and determination in 
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the light of this testimony, prior to judicial review it 


may wish to remand to the Commission for review and determina- 


tion of the legal impact of such testimony upon its Report and 


Order here on appeal. 


Respectfully submitted, 
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General Counsel 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
SANGAMON VALLEY TELEVISION CORPORATION, 


Petitioner, 
Ve 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES , INC. 
SIGHAL HILL TELECASTING CORPORATION, 


FIFI WWW WYWY 


Intervenors 
BRIEF FOR THE UNITED STATES 
The United States, respondent in the above case, herewith submits its brief 
in the above case, pursuant to this court's order of April 17, 1961. We are fil- 
ing a separate brief from the respondent Federal Commantoakien Commission be- 
cause of our differing views as to the future course of proceedings necessi- 
tated by the public interest here. 
STATEMENT 
This case grows out nd < valu Making pcesestie Gs Waid Lia Comdssion 
amended its Table of Television Channel Assignments by shifting VHF Channel 2 
from Springfield, Illinois to St. Louis, Missouri. This action was affirmed 
on its merits by this court. 103 U.S. App. D.C. 113, 255 F.|2d 191. When, however, 


| 
petitioner sought certiorari the Government called to the attention of the Suprem 


Court certain testimony given before the House Legislative Oversight Committee 
suggesting the occurrence of ex parte contacts with members of the Counission 


by various parties interested in the case, especially Signal Hill Television 
Corp. The Supreme Court granted the writ and vacated this court's judgment, 


remanding the case "for such action as [this court] may deem appropriste." 


358 U.S. 49, 50. 

After further briefs and oral argument, this court, agreeing with the 
position advanced by the United States, held that the ex parte presentations 
which the Congressional hearings indicated had been engaged in, if in fact 
they were shown to have existed, would have been in violation of the Commis- 
sion's existing rules. The court also held that since the proceeding in- 
volved "resolution of conflicting private claims to a valuable privilege 
* ® * basic fairness requires such a proceeding to be carried on in the 
open * * *, Accordingly the private approaches to the members of the Con- 
mission vitiated its action and the proceeding must be reopened” (106 U.S. 
App. D.C. 30, 33, 269 F. 2d 221, 224). 

The case was ‘accordingly remanded to the Commission, "with instruc- 
tions to hold, with the aid of a specially appointed hearing examiner, an 
evidential hearing to determine the nature and source of all ex parte pleas 
and other approaches that were made to Comuissioners while the former pro- 
endings were pending, and any other factors that might be thought to re- 
quire either disqualification of some Commissioners from participating in 
the reopened proceeding or disqualification of some parties from receiving 
any award that may ultimately result * * *. In the discretion of the Com- 
mission existing services may be maintained * * * Vacated and Remanded." 


(106 U.S. App. D.C. at 34, 269 F. 2d at 225). The Commi ssia » in designating the 
case doe Kaeving expended ths tests wegeived to Ue haird iy tha Cort te daciads 
. questions of (1) whether the previous proceeding might not have been "voidable" 
rather than void and (2) whether any party should be given 4 comparative demerit 
for actions found to be improper but not disqualifying. | 


After hearing, the special hearing examiner found thet the original pro- 
ceedings before the Commission had been rendered "“voidable" by the improper 


off-the-record activities of a number of interested parties, He concluded how- 
ever that the record disclosed no basis for disqualifying exy Comissioner from 
further participation in the proceedings. And, since he found the activities of 
the interested parties (and particularly those of Harry Temeshexa president 

of Signal Hill) to be not inconsistent with contenporansoesly accepted practice 
before the Commission in rule making proceedings, he recomended against subject- 
ing any party to disqualification or comparative demerit in respect of any award 
to be made. The Commission in its Report and Spear has substantially 
adopted the examiner's underlying findings and conclusions ds its own. However, 
while finding no basis for disqualification, it reserved for future determina- 
tion the question of whether the activities of any parties (perticularly Signal 
Hill) warranted giving them a comparative demerit in any future licensing pro- 


ceeding. It did not propose to institute a new rule making |proceeding to 

| 
determine the situs of VHF Channel 2 but instead recommended that the original 
proceeding be reopened to give all interested parties "the opportunity to 


respond to any matter revealed in the instant proceeding to ‘have been presented 


privately to the Commissioners or any of them, and not otherwise made a part of 
the public record while the former proceeding was pending, and to comment upon 
the effect such matter should have upon the Commission's ultimate determination 
on the merits." 
ARGUMENT 

1. ‘The Commission, finding the earlier proceeding “voidable" rather 
than “void,” recommends that the reopening ordered by this court be a limited 
one. It will make a new determination as to the proper allocation of channels 
in the Springfield-St. Louis area but this determination will be mede on the 
old record, as supplemented by any material a party might choose to file "to 
respond to any matter revealed in the instant proceeding to have been presented 
privately to the Commissioners * * *." The parties are also to be allowed to 


"commant upon the effect such new matter should have upon its ultimate determi- 


nation, but it is not entirely clear whether they will also be allowed to re- 
argue the entire proceeding. 

The Commission's proposal assumes that all off-the-recerd material to 
which the Commissioners were exposed can be effectively rebutted. But as the 
examiner's opinion makes clear much of this material consisted of private oral 
communications of which no record was made. Even if it be assumed that the sub- 
stance of such informal interviews could be set out in rebuttable form, the last 
of these conversations occurred more than four years ago, and some as early as 
seven years past; the likelihood of completely accurate recollection by the 
participants is slight. Moreover, the subjective impressions received by the 


Commissioners by virtue of such personal contacts can herdly| be “neutralized” by 
formal proceedings of record, for by their very nature they se unsusceptible of 
precise delineation. This is particularly true where, as here, a large pert of 
the ox parte contacts on behalf of Signal Rill, were concerned with its personal 
gcbtiteae Oe senvivel Gcessad’ ey. ths SUPA cnetobvdceyy cather ‘chen wick ees 
merits of the allocation itself. | 

Under these circumstances we believe that the "basic fairness [which] 
requires that such « proceeding * * * be carried on in the open” can only be 
achieved by starting afresh. The Commission argues that while the difficulties 
in “correcting the record” to which we heve adverted certainly exist, they are 
eadente in the situation, and we mst in the end rely upon the geod faith of the 
Commissioners who participated in the prior hesring to disregard any residual 
impressions. We do not question but that this is exectly what they would strive 
to do under the procedure they have proposed to adopt. But we suggest the 
deciligs (aa shit: 08 iu Gupte ocak ediais Wylaw ackinbey ax vicueds AES e Baty 
can be instructed to ignore but rather to a situation in which the error has 


been found so grievous as to warrant a mistrial. Under the statutory schene, 

of course, the new determination, like the old, mst be made by the Commission. 
But we doubt whether the difficult task which the Comission has set for itself 
of determining in 1961 whether VHF Channel 2 should be assigeed to Springfield 
or St. Louis on the.basis of a 1957 record and 1956 standards will be made 
etiansty-attiteatiae %* tie e148 seeaely saevestuatated’ SY, any Carta: seopenens 
to or comments upon the ex parte material which the interested perties may now 


adduce. However, if in the last resort, a new start is essentially symbolic, we 


suggest that the value of the symbolism, in indicating that an improper pressure 


campaign will at the least require an entirely new proceeding, may well be worth 


any inconvenience to the Commission and the private parties involved. 

2. We recognize that it would hardly make sense to require a new record 
be made but to attenpt to limit the material offered in the pleadings to matters 
oceurring prior to March 1, 1957, the date of the original decision. But, since 
a new evaluation of the proper location for VHF Channel 2 is admittedly now re- 
quired, we do not see how,either as a practical or legal matter ,the Commission 
could close its eyes to the actual situation as it presently exists. 

The ultimate question here, as the Commission has so strongly urged, is 
the rule making determination as to where, for the future, Channel 2 shall be 
allocated to provide a most equitable allocation of frequencies, not merely 
whether the 1957 determination should be revalidated to give a de jure status 
to what has been the de facto situation. But how can this prospective determina- 
tion properly be made on a stale record? Thus, let us assume the majority of 
the present members of the Commission were to now conclude that applying the 
1956 standards to the 1957 record Springfield should not have been deinter- 
mixed. Is there any doubt that it would be contrary to the public interest to 
move the VHF channel back without consideration of the changes which might 
have occurred since 19577 Similarly, if, as of 1961, the equitable allocation 
frequencies warrant giving Springfield a VHF channel in lieu of St. Louis ,is 
it not entitled to it under Section 307(b) of the Commmications Act regard- 


less of what the situation may have been as of 19572 It is 
there were 13 other deintermixture proceedings concluded by 


fo answer to say that 


| 
the Commission in 


1957 and none of them have been reopened. For as this court stated in Springfield 


Television Broadcasting Corp. v. Federal Communications Commission, 104 U.3. App. 
D.C. 13, 15, 259 ¥. 2d 170, 172, im approving the Commission's rejection of de- 


tatermixture in the Hartford, Counecticut area (aad rejecting a claim that thet 


decision was inconsistent with the determination here): 


Before us the Commission exphatizes, rightly, thet 


The simple fact is that the Commission has not to date adopted any general 


pattern of deintermixture into which this case falls and thus a revaluation as 


of 1961 of the public interest factors determining the proper allocatice of 


channels to Springfield and St. Louis (as well as the factual related Peoria 


case, see WIRL Television Corp. v- United States, 102 U.S. App. B.C. 341, 253 
F. 24 863, reversed and remanded 358 U.S. 51) would not upset any general al- 


location pattera.)/ And while the Commission on its own initiative might not 


Srearvi and Freeas Va scecieus aru ceili ow te air (Cheegh mbject 


to proceedings which may eventually delete then). 


believe that the present was the proper time to institute spot reconsideration of 
VHF-UHF allocations, since it mst in any event do so insofar as Springfield is 
concerned, it is required, we believe, to reach its new determination on a cur- 
rent basis. 

The Commission argues that while it might eventually prove necessary to 
consider new developments there is no need for the Court to pass upon the 
matter now, that the only question the Court is concerned with is correction 
of the procedural defect in a 1957 decision which it has otherwise approved 
on its merits, and that determination of the question whether the Commission 
could properly limit its further consideration of the proceeding to the cir- 
cumstances prevailing as of 1957 (1£ it does not itself modify this limitation 
in further stages of the proceeding) mst await any review of the Commission's 
new determination. But aside from the technical question the Commission would 
be authorized to consider past-1957 factors if this Court approved a recom- 
mended procedure which proposes to reject any pleadings relating to the current 
situation, we suggest that it is proper for the Court to pass upon this matter 
now if, as we submit, the question is not one as to whether the Commission in 
its discretion could consider post-1957 data but rather mst do so if it is to 
reach a proper rule-making decision as to where the VHF Channel 2 should be al- 
located for the future. 

3. This does not necessarily mean, however, &s petitioner Sangamon 


Valley urges, thet VHF Channel 2 need be placed back in Springfield pending the 


new proceeding. Om the contrary we believe that the court, if it agrees with 


our view, may remand the proceeding to the Commission with instructions thet if 
erates aie aap ac ucanales walls arias ae (oid aaa era 
looking towards permanent assignment of the channel to St. Louis, and moves 

with expedition to resolve such rule making proceeding, it may in its discretion 
maintain existing services where they are. Yor 1f the present Comission, sub- 
Sisk cit ext wea Bild edd Date aula aatag peaciadinn, is <qeeas > 
adhere to the "deintermixture” determination which resulted in mkiag Springfield 
an 211-UHF market and St. Louis an all-VHF market, the public interest in both 
Springfield and St. Louis would clearly not be served by still another temporary 


dislocation pending a new determination of the proper place for Channel 2. 
We note Sangamon Valley's contention that assigning VIF Channel 2 to St. 
Louis rather than Springfield is in violation of Section 307(b) of the Con- 
munications Act. 5 this axkent thet Uhte: continceca 4s basal spon the rule 
making record as of the time of the original proceeding before the Comis- 
sion, it is sufficient here to say thet this very argument was rejected by 
this court in its original decision herein; the reopening of the case by the 
Supreme Court because of the allegations of ex perte contacts does not con- 


stitute any grounds for reconsideration of the matter by this court now.2/ 


2/ Since the matter was not resolved by the Supreme 
Court in passing upon the petition for certiorari, it 
would of course still be opén to Sangamon Valley to 
argue on any renewed certiorari petition it might file. 


To the extent that the contention is based upon considerations with respect to 
the distribution and adequacy of television service arising out of events oc- 
curring subsequent to the first Commission decision in this case the argument 
is clearly premature since there is no record on this matter before the Com- 
mission and no parties have been afforded an opportunity to make such a re- 
cord. As indicated, we agree with Sangamon Valley that in a rule making 
situation such as the present one, where further proceedings are admittedly 
required, the new Commission determination should be made in the light of 
carrent facts. 

4. The United States agrees with the Report and Recommendation in its 
conclusions that the record disclosures no basis for disqualifying from parti- 
cipation in future rule making proceedings any of the present Commissioners 


who were members of the agency as of the time of the original proceeding. For 


none of them appear to have any any bias, ties of friendship or other interest 


which would preclude them from reaching a fair determination on the merits of 
the rule making proposal, nor did any of them act in a manner inappropriate 
in the light of the then current beliefs as to what was appropriate in rule 
making proceedings. And, while we believe that the record of the constant ex 
parte importuning of the Commissioners and their staff by Mr. Tennenbaum (to 
say nothing of his gifts and entertainment activities) must certainly have ap- 


proached the brink of acceptability even under a climate in which off-the- 


record presentations were tolerated in rule making cases 2! 
Commission erred as a matter of law in finding his conduct 


We believe, however, that despite the court's failure to require the Commis- 
| 


sion to do so, it should have proceeded to resolve the issue it had voluntarily 


designated for hearing as to whether Tennenbaun's activities would be held to 
reflect adversely against Signal Hill in any future comparative proceeding in 
which it might be involved. And, in any event, we should ego that the court, 
should it approve the Commission's recommendations in this area, would make 

entirely clear that any conduct of the type Tennenbaum has been shown to have 


have engaged in here, occurring since its earlier decision on this point in 


this case, would clearly be grounds for disqualification. | 


CONCLUSION 
The United States believes that the previous determination having been 


found to be voidable, "fairness," plus the Commission's respons ibility to 


3/ The record of Mr. Tennenbaun's multifarious activities here 
stand in stark contrast with those of the Springfield interests 
(both seeking and opposing deintermixture) though there area few 
incidents, such as the Sangamon Valley-WMAY telegram indicating 
that a VHF station could go into operation promptly, which might 
be improper in the light of this court's subsequent actions, We 
also note with interest Gov. Exhibit 79, which indicates t 
Senator Paul Douglas of Illinois refused to make any ex parte 
presentation of his views on the allocation matter because he 
felt "the assignment of television and radio stations was a 
quasi-judicial matter." 


determine rule making proceedings prospectively, requires a determination upon 


a new and current record. We believe, however, that no further dislocation of 


channels is required pending this determination. 


Respectfully submitted. 
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QUESTION PRESENTED 


The issue presented by the instant petition for 
review, as agreed to by the parties in their pre- | 
hearing stipulation, is correctly set forth in 
petitioner's opening brief. 
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UNITED STATES OF AMERICA 

and 

FEDERAL COMMUNICATIONS COMMISSION, | 
Respondents, 


SIGNAL HILL TELECASTING CORPORATION, 
WMAY-TV, INC., 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 


PLAINS TELEVISION CORPORATION, | 
Intervenors. 


PETITION FOR REVIEW OF A REPORT AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, WC. 


Intervenor American Broadcasting-Paramount Theatres, Inc. 
(ABC) adopts and joins in the Brief filed concurrently herewith by 
intervenor Plains Television Corporation. | 


Since petitioner has chosen (Pet. Br. 15-16, 21 fa. 28, 25) to 
impugn ABC's motives in supporting the Commission's proposal and 
decision to make Springfield-Decatur, Ill. an all-UHF market and to 
utilize Channel 2 in St. Louis and Terre Haute, ABC desires to explain, 
from a network angle, why the Commission's actions in Docket No. 


2 


11532 (13 RR 1571) and in Docket No. 11747 (R. 679-695), here under 
attack, "encourage the larger and more effective use of radio in the 
public interest" (47 U.S.C. Sec. 303 (g)). 


ARGUMENT 


American Broadcasting-Paramount Theatres, Inc. is the owner 
and operator of a nationwide television network (ABC). Its network 
programs are made available to viewers in various parts of the United 
States through its owned-and-operated stations in five major markets 
and through affiliated stations in a substantial number of other markets. 
In thus supplying television programs to the people of the United States, 
ABC is in direct competition with two other networks (CBS and NBC). 
The Commission is on record that networks are an integral and neces- 
sary part of television, and that healthy and effective competition among 
the networks is in the public interest. 


If the programs supplied by the networks are to be made avail- 
able to the public, the networks must have "outlets" (owned or affiliated) 
in the various markets of the United States. Unless a network can pro- 
vide "clearances" for its programs, at least in the major and secondary 
markets of the country, the national advertiser is unwilling to sponsor 
network programs. Without the revenues thus provided by national 
and regional advertisers, a network cannot for long underwrite the 
cost of expensive entertainment and public interest programming. 


In the intermixed allocation table adopted by the Commission in 
1952, in only 33 of the first 100 markets of the country was the Com- 
mission able to allocate three or more VHF channels; in 32 of the first 
100 markets it was able to allocate only two VHF channels; and in the 
remaining 35 of the first 100 markets one or no VHF channels (R. 452). 
1 In approving the ABC-United Paramount Theatres merger in February 1953 the Commission stated: 
"We have long recognized that network broadcasting is an integral and necessary part of radio, and we 
have more recently extended this recognition of the benefits of network broadcasting to the field of 


television, We have also recognized that the public interest is served by competition among the net- 
works, both radio and television.” 8 RR 541, 624 (1953). 


3 


Thus, in 67 of the first 100 markets, it was apparent that one or more 
of the networks would have to depend on a UHF station as an "outlet" 
for its programs, or (alternatively) on a VHF station affiliated with 
another network. To complicate matters further, in markets heavily 
saturated with VHF-only receivers, the advertiser was frequently un- 
willing to "order" such markets unless "clearance" was obtained on a 
VHF station, fully realizing(no matter how good the program) that 
only a small portion of the audience (those with all-channel receivers 


and UHF converters) would be able to view the program jon a UHF 
station in such areas. Thus, the UHF stations in VHF areas, not 
being ordered for high-rated network shows, were unable to develop an 
audience, or induce set owners to convert existing VHF receivers. 


It soon became apparent, under such an allocation! pattern, that 
in the larger markets with two or more VHF stations, and in the 
smaller markets upon the advent of a first VHF operation, the UHF 
stations were beginning to fold. Without network programs they lost 
audience, without audience they lost revenue, and without revenue they 


could not continue to operate. | 
| 


ABC as a network was hard hit by these developments. With 32 
of the first 100 markets restricted to two VHF allocations, and with 
UHF stations folding or not building in such markets, ABC was left 
without an outlet of its own in key markets (e.g. , New Orleans, Louis- 
ville, Providence, Dayton, Toledo, San Diego, Savannah). And ina 
number of the 33 markets (among the first 100) to which the Commis- 
sion had assigned three VHF channels, a like problem existed by 
reason of the fact that the second or third VHF channel in those markets 
was tied up in long drawn out comparative hearings (e.g. , St. Louis, 
Miami, Boston, and Pittsburgh). | 


To aggravate the matter further from the standpoint of developing 
a third competitive network, in markets with only two VHF stations on 
the air, those stations generally affiliated with the older networks 


4 


(NBC and CBS) with more programs to offer. This, too, resulted in 

a vicious spiral. Unable to obtain "clearances" for its programs on 
the VHF stations in markets in which an advertiser was particularly 
interested, he refused to buy time on ABC, with the result that ABC 
was losing programs and accounts to its two competitors -- all because 
of its inability to clear its program in major and secondary markets 
desired by the sponsor. 


Believing that at least three competitive networks were in the 
public interest and that the public should not be deprived of access to 
the programs of all the networks, ABC took an active role in urging 
the Commission to modify the intermixture feature of its Sixth Report 
by establishing at least three equally competitive facilities -- all UHF 
or all VHF -- in as many markets as possible. Knowing that 12 VHF 
channels alone could not do that job, ABC urged the Commission to 
abandon the "intermixture" concept utilized in the Sixth Report in 1952, 
pointing out that UHF channels were going to waste in the larger mark- 
ets upon the advent of a second VHF operation, and in the smaller 
markets on the advent of a first VHF station. ABC so argued in Docket 
No. 11532, where the Commission finally concluded to abandon its 
intermixture concept -- to make use of UHF channels in areas where 
UHF was providing a satisfactory service, and to shift VHF channels 
from such areas (where experience had shown that they were killing 
off UHF operations) into predominantly VHF areas in need of additional 
service but where UHF could not gain a competitive foothold (13 RR 
1571). 


When the Commission concurrently with the Report and Order 
of June 26, 1956 in Docket No. 11532 decided to implement the con- 
clusions there reached by instituting rule-making proceedings in 13 
areas where it appeared that deintermixture would provide more ef- 
fective competition among a greater number of stations, ABC likewise 
participated in those proceedings. We deny petitioner's intimation 
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(Pet. Br. 15-16) that the data and comments which ABC 
port of the Commission's proposal to provide more competition (on 
UHF) in the Springfield-Decatur area and (on VHF) in the Terre Haute 
and St. Louis areas are not highly germane to a proper resolution of 
the instant controversy (R. 85, 443-459, 591-623, 756-761 , 983-988). 


ABC pointed out that, as the third network striving to reach 
equality with CBS and NBC, "ABC has been a principal victim of the 


unnatural and unnecessary shortage of television outlets, With many 
of the principal markets of the country limited to two stations or 
fewer, ABC has been unable to obtain a national audience for all its 
programs and the public has been deprived of choice of at least three 
program services" (R. 445). ABC accordingly expressed the belief 
that the allocation plan should be revised to accomplish two thing 
(R. 446): | 

| 


Preserve the potentiality for future growth 
which only the UHF provides by making it possible 
for UHF stations to survive in as many areas as is 
reasonably possible; and | 


Make immediate provision for a minimum of 
three television stations of competitive facilities, 
and where possible, more, in each of the EeeIDE 
markets of the country. 

It reminded the Commission that ABC had theretafore submitted 
in Docket No. 11532 a plan which "would insure at least three competi- 
tive services in 193 of the top 200 markets," that 67 of these markets 
would have four or more competitive VHF services and 52 would be 
all-UHF (R. 446). That plan, like the Commission's pldn, called for 
the maintenance of Springfield-Decatur as a UHF area by shifting 
Channel 2 to St. Louis (where it would provide a fourth service) and to 
Terre Haute (where it would provide a second competitive service) 

(R. 447). 


1 Conttary to petitioner's assertion (Pet. Br. p. 16), ABC most emphatically endorsed the proposal 
to place Channel 2 in Terre Haute as well as St. ‘Las (R. 447, 455, 591-623). 
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ABC pointed out what was happening to UHF in VHF areas, and 
the resulting loss of service to the public (R. 447-449). It reminded 
the Commission of the importance of effective network competition 
(R. 449-453). It noted that UHF has some advantages over VHF, in 
areas where it is not smothered by VHF signals (R. 454). ABC noted 
how the proposed shift would satisfy each of the five criteria spelled 
out in Docket No. 11532 (R. 454-456). Finally, ABC submitted two 
highly significant charts (R. 458-459), reproduced as Appendices A 
and B herein, showing the clearance problems which confront a net- 
work in markets with an inadequate number of equally competitive 
services, and the resulting inability of the public to have access to the 
programs of all three networks. 


Those charts showed that, in Decatur (where ABC has a primary 
affiliation with Station WTVP on UHF Channel 17), the advertiser 
"orders" the Decatur market on UHF for the vast majority of programs 


carried by ABC, that the programs are cleared in their "live time," 
and that they are thus available to the viewing public (Appendix A). In 


contrast, in St. Louis where there were only two VHF stations on the 
air at the time of the March 1, 1957 Report and Order’ » only one ABC 
program was cleared during "live time" on either of the two VHF 
stations, that where ABC programs were cleared by the VHF stations 

it was at less desirable hours (frequently after 10:30 or 11:00 p.m.), 
and that only eight of ABC's shows were ordered by the sponsor on UHF. 


These two charts highlight most convincingly the soundness of 
the Commission's action in deintermixing Springfield and providing an 
additional VHF allocation in St. Louis. They show that UHF in Spring- 
field-Decatur (where confronted with only one significant VHF competi- 


tive signal -- from Channel 3 in Champaign) was providing a meritorious 


—<—$—_—_—_$———— 
1 Petitioner would leave the impression that ABC did not affiliate with WICS and KTVI until after 
the March 1, 1957 Report and Order (Pet. Br. p. 21 fn. 28, 25). This is not correct. ABC has had a 
~ primary affiliation” with WTVP and a “secondary affiliation” with WICS since 1953, meaning that 
WICS has first call on any programs not carried by WTVP and all ABC programs where the s) 
orders both stations (Decatur and Springfield). ABC has likewise been affiliated with KTVI since 1954. 


2 Channel 11 was then tied up in a comparative hearing. It is now tied up in litigation in this Court 
(Case No. 14,245). ‘Thus, St. Louis is currently receiving a third VHF service only by reason of the 
action taken by the Commission in its March 1, 1957 Report and Order. | 
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service, that national advertisers were willing to sponsor network 
programs in such markets on UHF. They show, just as convincingly , 
that most advertisers were unwilling to order a market even the size 
of St. Louis on UHF, that they preferred coverage obtainable even on 
off-hours (after 11:00 p.m.) on VHF to coverage they could obtain on 
UHF. Asa result of the action here challenged, the program services 
of all three networks are now available to the people in the St. Louis 
area. Springfield-Decatur (instead of being limited to one station on 
VHF Channel 2) now has two UHF operations (WTVP and WICS); it has 
channels available for a third and fourth operation in Springfield. In 
Terre Haute, where the UHF channel had gone begging for five years, 
multiple applications have been filed requesting authority to operate 

on the newly assigned Channel 2, wich will thus provide a second 
competitive service in that market. 


To contend, as does petitioner, that a general improvement in 
the competitive situation, in the markets in question and between the 
three national networks, as thus accomplished by the actions here under 
review, cannot be authorized by the Commission, is to read strictures 
into Section 307 (b) never intended by Congress and at loggerheads with 
its mandate to "encourage the larger and more effective use of radio 
in the public interest" (47 U.S.C. Sec. 303 (g)). 


2 In secondary markets, the problem of only two outlets for three networks is less severe than in the 


larger markets. Because of cost factors, many advertisers do not order all secondary markets. Where 
a particular show is not ordered, this means that the station has more time me available to clear the shows 
of another network whose sponsors have ordered that market. Thus, two stations!in the smaller 

markets can frequently accommodate the programs of all three networks, since a substantial number of 
network shows are not “ordered” in secondary markets. 


CONCLUSION 


For the foregoing reasons and those stated by intervenor Plains 
Television Corporation, ABC urges the Court to affirm the Commis- 
sion's Report and Order of March 1, 1957 in Docket No. 11747. 


Respectfully submitted, 


James A. McKenna, Jr. 
Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6, D. C. 


Counsel for Intervenor 
AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


January 20, 1958 
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A-1 
APPENDIX A 


CLEARANCE REPORT 


Station: WTVP 
City: Decatur, Il. 


PROGRAM ORDERED AS “ORDERED —OTHER- 


Adventures of Jim Bowie 
Adventures of Ozzie & Harriet 
Adventures of Rin Tin Tin 
Afternoon Film Festival 

Bold Journey 


Broken Arrow 

Circus Time 
Cheyenne/Conflict 
Crossroads 

John Daly & the News 
Disneyland 

DuPont Theater 
Famous Film Festival 
Ford Theatre 

Kukla, Fran & Ollie 
Lone Ranger 
Masquerade Party 
Medical Horizons 
Mickey Mouse Club 
Navy Log 

Omnibus 

Original Amateur Hour 
Ozark Jubilee 

Press Conference 


A-2 


2 a 2S a os 8 


PROGRAM ORDERED _AS ORDERED OTHER 


ee a 


Ray Anthony Show x 
Danny Thomas Show 


Treasure Hunt 

The Vise 

Voice of Firestone 

Welk Saturday Show 

Welk Top Tunes & New Talent 
Wire Service 

Wyatt Earp 

You Asked For It 

Wednesday Night Fights 


B-1 
APPENDIX B 


CLEARANCE REPORT 


Station: 
City: 


KSD TV, KWK TV, KTVI TV (UHF) 


a i 


St. Louis, Mo. 


eS ee 


PROGRAM. Ordered _As Ordered OTHER | 


PROGRAM COtered AS ES 


Adventures of Jim Bowie x 


Adventures of Ozzie & 
Harriet 


Adventures of Rin Tin 
Tin 


Afternoon Film Festival 

Bold Journey 

Broken Arrow 

Circus Time 

Cheyenne/Conflict 

Crossroads 

John Daly & the News 

Disneyland 

DuPont Theater 

Famous Film Festival 

Ford Theatre 

Kukla, Fran & Ollie 

Lone Ranger 

Masquerade Party 

Medical Horizons 

Mickey Mouse Club 

Navy Log 

Omnibus 

Original Amateur 
Hour 


Pe ee ee 


4 HM MH MW Ow OB 


Ozark Jubilee 


” 


Fri. 10:30 - 11:00 PM KSD TV 
| 


Wed. 10:00 - 10:30 PM KWK TV 


Fri. 5:30 - 6:00 PM KSD TV 
Pending 
Sat. 5:30 - 6:00 PM KWK TV 
Mon. 10:30 - 11:00 PM KWK TV 
(UHF) KTVI TV 
Fri. 10:00 - 11:00 PM KWK TV 
Thurs. 10:30 - 11:00 PM KSD TV 
coop only (UHF) KTVI TV 
Sun. 5:00 - 6:00 PM KWK TV 
Pending | 
(UHF) KTVI TV 
Pending | 
Sun. 1:00 - 1:30 PM KSD TV 
Tues. 10:30 - 11:00, PM KWK TV 
Pending | 
KWK TV 
Thurs. 10:30 - 11:00 PM KWK TV 
Union Carbide only (UHF) KTVI TV 


Sun. 10:30 - 11:00 PM KSD TV 
Sun. 4:00 - 4:30 PM KSD TV 


PROGRAM 


Press Conference 
Ray Anthony Show 
Danny Thomas Show 
Treasure Hunt 

The Vise 

Voice of Firestone 
Welk Saturday Show 


Welk Top Tunes & 
New Talent 


Wire Service 


Wyatt Earp 
You Asked For It 
Wednesday Night 


Fights 
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Ordered As Ordered 


OTHER 


(UHF) KTVI TV 
Mon.’ 11:15 - 12:15 PM KSD TV 
Tues. 10:00 - 10:30 PM KWK TV 
various KSD TV 
Tues. 11:00 - 11:30 PM KWK TV 
(UHF) KTVI TV 
Sun. 10:00 - 10:30 PM KSD TV 


Pending 

Pending 

Sun. 4:30 - 5:00 PM KSD TV 
KSD TV 


(UHF) KTVI TV 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 13,992 


SANGAMON VALLEY TELEVISION CORPORATION, 


UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, | 


Respondents, 
SIGNAL HILL TELECASTING CORPORATION, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
and 
PLAINS TELEVISION CORPORATION, 


On Motion to Remand for Further Proceedings 


BRIEF FOR INTERVENORS, 
AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
and PLAINS TELEVISION CORPORATION 


2 
PRELIMINARY STATEMENT 


By a Report and Order released March 1, 1957 in Docket No. 11747 
the Federal Communications Commission deintermixed central Illinois 
to all UHF by shifting VHF Channel 2 from Springfield, Ill. to St. Louis, 
Mo. and Terre Haute, Ind. (J. A. 183-209). Contentions in a petition for 
review (47 U.S.C. Sec. 402 (a)) by Sangamon Valley Television Corpora- 
tion, a previously denied applicant for Channel 2 in Springfield, that the 
foregoing Channel shift contravened 47 U.S. C. Sec. 307(b), were 
rejected by this Court in a per curiam decision of May 1, 1958. Sanga- 
mon Valley Television Corp. v. United States, 103 U.S. App. D.C. 113, 
255 F. 24191 (1958). However, on certiorari, because of testimony 
adduced in the interim by the Legislative Oversight Subcommittee 
regarding certain ex parte presentations which several participants had 
made to the Commission in Docket No. 11747, the Supreme Court 
remanded the matter to this Court "for such action as it may deem ap- 
propriate" (358 U.S. 49). 


Pursuant to that, remand this Court on May 8, 1959 vacated the 
Commission's March 1, 1957 Report and Order and remanded the pro- 
ceeding to the Commission for an evidentiary hearing before a specially 


appointed examiner on "the nature and source of all ex parte pleas and 


other approaches that were made to the Commissioners while the former 
proceeding was pending, and any other factors that might be thought to 
require either disqualification of some Commissioners from participat- 
ing in the reopened proceeding or disqualification of some parties from 
receiving any award that may ultimately result" — with this Court 
retaining jurisdiction over the original petition for review and with the 
Commission expressly permitted to continue existing television author- 
izations while the hearing thus ordered was being held. Sangamon 
Valley Television Corp. v. United States, 106 U.S. App. D. C. 30, 269 
F. 2d 221 (1959). 


| 
: 
: | 
| 


In a Memorandum Opinion and Order of July 2, 1959,/duly reported 
to this Court, the Commission ordered a hearing before Judge Horace J. 
Stern on the following issues (18 RR 685, 687-688, R. 1128+1131): 
| 


1. To determine the facts with respect to the nature 
and source of any ex parte presentations and other 
approaches that may have been made to any Com- 
missioner in connection with the proceedings in 
Docket No. 11747. | 


To determine, in the light of the evidence adduced 


under Issue 1 and any other relevant factors, 


whether or not: | 


a. Any Commissioner who participated in the above- 
mentioned proceedings should have disqualified him- 
self from voting in the matter; | 


b. The proceedings in Docket No. 11747 were void 
or are voidable; | 


c. Any factors exists, in the circumstances of the 
instant proceeding, that would require that any Com- 
missioner disqualify himself from participating in 
the further proceedings in this matter; 
d. Any party to the proceedings in Docket No. 11747 
should be found to have been disqualified to receive 
a grant of a permit for any television channel allo- 
cated as a result of said proceedings; and whether, 
if not so disqualified, its conduct has been suchjas 
to reflect adversely upon it froma comparative: 
standpoint in any licensing proceeding which may 
be held upon applications for the aforesaid television 
channels. 


The July 2 Order further stated that after the release by the 
Examiner of his recommended decision on Issues 1 and 2, the parties 
to the proceeding would be afforded the opportunity, in their briefs 
accompanying exceptions and oral argument, to address themselves to 
the following matter: | 

3. What further action, in the light of all of the fore- 

going, is warranted with respect to the above- | 


mentioned rule-making proceeding affecting the 
allocation of television channels. 
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Pertinent oral and documentary evidence on Issues 1 and 2 was 
presented to Judge Stern in December 1959 and January 1960 (Tr. 42- 
1052; R. 1140-1567). Intervenors Plains Television Corporation as the 
licensee of a UHF station in Springfield, 1. and American Broadcasting- 
Paramount Theatres, Inc. as a proponent of deintermixture participated 
in these further proceedings. In an Initial Decision released March 11, 
1960, after carefully weighing the evidence adduced before him, Judge 
Stern concluded that no member of the Commission was disqualified 
from participating in further proceedings in this case, and that none of 
the participants in Docket No. 11747 was disqualified, because of ex parte 
activities, from receiving a permit for any television channel allocated as 
a result of that proceeding (R. 1796-1818). 


After hearing oral argument on the third issue specified in its 

July 2, 1959 Order and on the exceptions interposed to the initial decision 
(Tr. 1053-1133), the Commission on February 16, 1961 released a Report 
and Recommendation (R. 1972-1986) in which it approved in the main Judge 
Stern's findings and conclusions and expressed its intent and desire, upon 
remand by this Court, "(1) to hold further proceedings in Docket No. 11747 
affording parties the opportunity to respond to any matter revealed in the 
instant proceeding to have been presented privately to the Commissioners 
or any of them, and not otherwise made a part of the public record while 


the former proceeding was pending, and to comment upon the effect such 


matter should have upon the Commission's ultimate determination on the 
merits; and (2) to thereafter re-evaluate its Report and Order released 
March 1, 1957 in the light of such comments." 


Objections having been interposed by Sangamon Valley and by the 
Department of Justice to certain facets of the Commission's Report and 
Recommendation, this Court by order of April 37, 1961 authorized the 
parties to file briefs on this matter. 
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ARGUMENT 


Sangamon Valley Television Corporation, although agreeing that 
none of the Commissioners is disqualified (Br. p. 24), objects to the 
limited scope of the further proceedings contemplated by the Commission 
on remand, seeks to reargue the merits of deintermixture, and asks that 
Signal Hill Telecasting Corporation's present authorization to operate 
on Channel 2 in St. Louis be terminated forthwith. The Department of 
Justice, although it elected not to participate in the remanded proceeding 
before the Commission, has likewise filed a pleading in this Court sug- 
gesting that the ex parte taint in Docket No. 11747 can only be cured by 

| 


a de novo proceeding. 


The undersigned intervenors support the Report and Recommenda- 
tion of the Commission for reasons set forth in the concurrently filed 
| 


brief of the Commission's General Counsel. The arguments there made 
will not here be reiterated. However, for reasons now to be discussed, 
the undersigned do request that this Court avoid placing strictures on 
the rule-making authority of administrative agencies over and beyond 
those enunciated in its decision of May 8, 1959, and not to construe that 
decision as precluding all oral or ex parte discussions in rule-making 


matters. 


If the Commission's findings, conclusions, and aigpented further 
proceedings are to be viewed in proper perspective, it should at no time 
be overlooked, (1) that Docket 11747 was basically a rule-making proceed- 
ing; (2) that consultation by an agency with affected parties is. the "main- 
stay" of rule-making procedure under the APA; and (3) that neither the 
notice in Docket 11747 nor this Court's decision of May 8, 1959 purports 
to foreclose all oral communications in rule-making proceedings. If 
those basic concepts be kept in mind, the further proceedings which the 
Commission has here recommended will, it is submitted, accord to 
interested persons ample opportunity to protect their private interests 
without hamstringing an administrative agency in the exercise of rule- 
making powers validly entrusted to it by Congress. 
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I 
DOCKET 11747 WAS BASICALLY A RULE-MAKING PROCEEDING 


In the Communications Act of 1934, Congress vested in the Com- 
mission both rule-making? and adjudicatory functions? Like other 
agencies, the Commission may discharge its responsibilities on a case- 
to-case basis (through adjudication) or by promulgating a rule "of general 
or particular applicability." The choice whether to proceed by adjudica- 
tion or by rule-making "is one that lies primarily in the informed dis- 
cretion of the administrative agency." Securities & Exchange Commis- 


sion v. Chenery, 332 U.S. 194, 203 (1947); Logansport Broadcasting Corp. 
v. United States, 93 U.S. App. D.C. 342, 345, 210 F.2d 24 (1954).4 


Because of the wide choice which an administrative agency has in 
proceeding either through rule-making or adjudication, the validity of 
the Commission's refusal to entertain applications for a television chan- 
nel not allocated to a given community, and its correlative requirement 
that any changes in its television table be effectuated via rule-making 
proceedings is no longer doubted. Logansport Broadcasting Corp. v. 

ted States, 93 U.S. App. D.C. 342, 345, 210 F.2d 24 (1954). 


Uni 5 


1 b.g., 47 U.S.C. Sec. 303(i), (j) and (r). 
2 bg, 47 U.S.C. Secs. 309), 316; cf. 47 U.S.C. Sec. 409. 
3 See 5 U.S.C. Sec. 1001(c). 


. The American Bar Association has suggested that Section 2(c) of the APA 
(5 U.S.C. Sec. 1001(c)), which presently defines a rule as "an agency statement 
of general or particular applicability," be amended to restrict rule-making to 
agency statements of general applicability. See 1 Davis, Administrative Law, 
p. 297. If administrative agencies voluntarily confined their rule-making activities 
to statements of general rather than particular applicability, there would be fewer 
curbs from the Courts on their broad rule-making authority. Cf. Philadelphia Co. 
y. Securities & Exchange Commission, 84 U.S. App. D.C..73, 81, 175 F.2d 808 (1948), 
dismissed as moot 337 U.S. 901; Sangamon Valley Television Corp. v. United States, 
106 U.S. App. D.C. 30, 269 F.2d 221 (1959). 
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Thus, it is clear that the 13 proceedings which the Commission 
instituted June 26, 1956 to deintermix specified markets (including 
Springfield-St. Louis) were rule-making in character. In fact, in two 
of those cases, the argument was squarely made to this Court that a 


person was entitled to a trial-type (evidentiary) hearing where the im- 
pact of a proposed rule was "particular and immediate" rather than 
"general and future" (e.g., where the refusal to delete a VHF channel 
would deprive the public of multiple UHF services), citing Philadelphia 
Co. v. Securities & Exchange Commission, 84 U.S. App. D.C. 73, 81, 
175 F. 2d 808 (1948) dismissed as moot, 337 U.S. 901; National 
Broadcasting Co. v. Federal Communications Commission, 76 U.S. 
App. D.C. 238, 248, 132 F. 2d 545 (1942) (per Rutledge, J.), aff'd on 
other grounds 319 U.S. 239. That contention was flatly rejected by 
this Court. See Winnebago Television Corp. v. United States, 103 U.S. 
App. D.C. 311, 258 F. 2d 163 (1958), cert. den. 358 U.S. 930 (1959); 
Springfield Television Broadcasting Corp. v. United States, 104 U.S. 
App. D.C. 13, 259 F. 2d 170 (1958), cert. den. 358 U. S. 930 (1959). 
In the last-cited case the Court (per Prettyman, J.) exptessly stated 
(p. 15): "we note that the Commission followed the procedural require- 
ments for rule-making, and this was a rule-making proceeding. nil 


The foregoing well-considered principles, repeatedly recognized 


by this Court, were not, we submit, overruled by this Court's remand 
order of May 8, 1959 (106 U.S. App. D.C. 30). There, although hold- 


ing that Sangamon Valley, for reasons yet to be considered, was en- 
| 
titled to have the proceeding "carried on in the open", this Court nowhere 
indicated that this fact alone transformed Docket 11747 into an ad- 
judicatory proceeding nor that Sangamon Valley must be accorded all 
the usual incidents of an evidentiary hearing. ! 
| 
| 
: Even though a rule may "vitally affect later individual adjudications ep lake 
rule-making is not transformed into adjudication merely because the rule adopted 
may be determinative of specific situations arising in the future." Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 345; 210 F. 2d 24 


(1954). 


& 
0 
EX PARTE CONSULTATION IN RULE-MAKING 
PROCEEDINGS IS NOT INTERDICTED BY THE APA 
Although the Communications Act as originally adopted in 1934 

conferred both rule-making and adjudicatory functions on the Commission, 
and although that Act laid down in some detail the procedures to be fol- 
lowed in adjudication, it was silent regarding the manner in which the 
Commission should exercise its rule-making powers. This void in the 
Communications Act was by no means unique. As the Attorney General's 
Committee on Administrative Procedure subsequently noted in 1941, "for 
over a century the federal statutes conferring power to make rules failed 


to prescribe procedure." 1 Davis, Administrative Law, p. 361 (1958). 


Thus, it was not until Congress adopted the APA in 1946 that it 
laid down the procedures which administrative agencies must observe 
in promulgating rules and regulations. That statute, probably to a greater 
degree than exists in fact, classifies agency action as either rule-making 
or adjudicatory in character, and then prescribes substantially different 
procedures for these two types of agency action. Section 4 deals with 
"rule-making" (5 U.S.C. Sec. 1003) and Section 5 deals with "adjudication" 
(5 U.S.C. Sec. 1004), with still further provisions governing "hearings" 
and "decisions" in those situations where the statute under which an 
agency functions expressly requires an evidentiary hearing (5 U.S.C. 
Secs. 1006 and 1007). 


Briefly stated, Section 4 of the APA (5 U.S.C. Sec. 1003) requires 
general notice of a proposed rule to be published in the Federal Register 
(stating the time, place, and nature of public rule-making proceedings, 
the authority under which the rule is proposed, and the terms or substance 
of the proposed rule). Interested persons must be afforded "an opportunity" 
to submit "written data, views, or arguments." After "consideration" of 
all relevant matter presented, the agency is empowered to adopt proposed 
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rules accompanied by a "concise general statement of their basis and 
| 

purpose." Section 4(d) further provides that "Every agency shall accord 
| 

any interested person the right to petition for the issuance, amendment, 


or repeal of a rule.""1 | 
| 


It is clear that Congress in 1946 did not confer on interested persons 
any right to an "evidentiary hearing" in rule-making proceedings. Though 
urged in some quarters to lay down such a requirement, Congress abided by 
the recommendations of the Attorney General counseling against the re- 
quirement of a hearing for rule-making. So as not to hamstring adminis- 
trative agencies in the exercise of their rule-making functions, the APA 
“provides minimum standards for party participation, not going beyond 
the requirement of opportunity to make written presentations and to 
‘appear'."" 1 Davis, Administrative Law, p. 360 (1958).2 | 


In thus conferring on interested persons "an opportunity to partici- 
pate in the rule-making through submission of written data, views or 


arguments," the APA does not guarantee such persons an opportunity 
to reply to views expressed by other persons. It merely gives such 
person an opportunity to set forth his views — and in such document to 
anticipate as best he can any contrary ideas which may be expressed by 
others.3 | 

| 


| 
In those few instances (not here applicable) "where rules are required by 
statute to be made on the record after opportunity for an agency hearing", Sections 
7 and 8 rather than Section 4 of the APA are applicable (5 U.S.C. Sec. 1003(b) ). 


: In this connection, it should be remembered that there is no co nstitutional 
right to a hearing in rule-making proceedings. As bluntly observed in Williams- 
port Oysters v. Ewing, 174 F.2d 676, 694 (C.A. 9, 1949), cert. den. 338 U.S. 860, 
"in legislation, or rule-making, there is no constitutional right to any hearing 
whatsoever." Nor is there any constitutional right to appear or participate in 
rule-making proceedings. As noted by the Attorney General's Committee on Ad- 
ministrative Procedure: "It is hardly to be supposed that in the edrly days of 
Federal administration the scattered private interests affected by administrative 
regulations were regularly consulted in the course of the rule-making process." 
(Rep't Atty Gen. Com. Ad. Proc. 102-103 (1941)). Thus, whatever'curbs that may 
exist on the methods used by an administrative agency in the exercise of its rule- 
making functions are statutory, judge-made, or self-imposed. 


. The Commission's rule-making notices in Docket 11747, in providing for 
opening comments and reply comments, went beyond the minimal requirements 
of the APA, as does Rule 1.213(c) adopted after the original proceedings in Docket 
11747 were concluded. 
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And it should be noted that the APA in assuring interested persons 
an opportunity to submit written comments did not thereby intend to pre- 
clude an administrative agency from obtaining pertinent data in other 
ways. No less an authority in this field than Professor Davis has had 
occasion to note (1 Davis, Administrative Law, p. 363): "Informal writ- 
ten or oral consultation with affected parties or with advisory committees 
is the mainstay of rule-making procedure. . . The consultative process 
may take other forms, The administrative or staff members may talk 
over possible rules with selected parties, by telephone or in person, 
singly or in groups, by systematically and formally arranged conferences 
or interviews or in connection with fortuitous contacts occasioned by other 


business." 


It follows, therefore, that the APA does not foreclose oral com- 
munications in rule-making proceedings. The APA does not preclude 
an agency from obtaining pertinent data in ex parte discussions. No- 
where does the APA require that the result reached in a rule-making 
proceeding be predicated solely on a written record or that the result 
conform to the weight of the evidence. Any other doctrine could ham- 
string an administrative agency. After all, comments by interested 
persons may be motivated entirely by their "private interests." In 
promulgating rules the Commission must safeguard the "public interest". 
The two may not always coincide. 


Thus, while an agency must "consider" timely submitted comments, 
it is in no way bound to accept the views there expressed. It is free to 
reach whatever result it believes would best serve the public interest, 
and need give only a "concise general statement" of the basis and pur- 
pose of the rule which it adopts. This is an obvious tipoff that in rule- 
making, unlike adjudication, there is no Saginaw or Johnston doctrine.! 


i Johnston Broadcasting Co. v. Federal Communications Commission, 85 U.S. 
App. D.C. 40, 45, 175 F.2d 351 (1949); Saginaw Broadcasting Co. v. Federal Com- 
munications Commission, 68 U.S. App. D.C. 282, 96 F.2d 554 (1938) cert.den. 305 
U.S. 613. 
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In short, although both the APA and the Communications Act require 
a decision in an adjudicatory proceeding to be predicated on the record 
compiled in that proceeding, and exclusively thereon except for matters 
officially noted (which a person must be afforded an opportunity to rebut), 
neither of these statutes contains a comparable requirement with respect 
to rule-making proceedings. | 


Wm 


NEITHER THE RULE-MAKING NOTICE NOR THIS COURT'S MAY 8, 1959 
DECISION PURPORTS TO BAN ALL ORAL COMMUNICATIONS IN RULE- 
MAKING PROCEEDINGS 


It is true that an agency may by its own rules or in other ways af- 
ford persons appearing before it procedural rights over and beyond those 
required by the Federal Constitution or the basic statute under which the 
agency functions, znd that when it does so, those rules are equally bind- 
ing on the agency. Service v. Dulles, 354 U.S. 363 (1957). Therefore, 
even though neither the Constitution, the APA, nor the Communications 
Act precludes personal consultation in rule~making and even though the 
result reached need not conform to the written comments filed in a given 
proceeding, the question arises just what additional rights the Commis- 
sion by rule or otherwise accorded the parties in Docket 11747. 


That the Commission had not gone beyond the APA by its own 
rules at the times here relevant is apparent, because no rules dealing 
specifically with the practice to be followed in rule-making proceedings 
were promulgated by the Commission until December 1957. And those 
which the Commission did adopt, effective February 3, 1958 (long after 
dates pertinent to the instant inquiry), are almost a verbatim reproduc- 
tion of the provisions contained in Section 4 of the APA — which had been 
applicable of course ex proprio vigore since the 1946 Act became effective 
and which as we have seen afford a person merely an opportunity "to speak 
his piece", with no right to reply to contentions advanced by an adversary. 
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Therefore, if any additional procedural rights have been accorded 
interested persons in rule-making proceedings, such commitments must 
stem from the public notices which the Commission issued in the instant 
proceedings. In the five "pilot" cases instituted March 30, 1955, oral 
argument was expressly promised, a commitment which the Commission 
honored in June 1955. However, in the 13 proceedings instituted June 26, 
1956, oral argument was not promised, none was subsequently granted, and 
none was required under the APA (see 5 U.S.C. Sec. 1003). 


The Notices in the five pilot and the subsequent 13 proceedings 
specified a date for filing "opening comments" and a date for "reply 
comments", In thus providing for both comments" and "reply comments" 
the Commission (as we have seen) went beyond the APA! 


In its May 8, 1959 decision on remand this Court concluded that 
the Commission also went beyond Section 4 of the APA in setting forth 
in the above notices the dates when comments and reply comments were 
to be filed, with a caveat that "no additional comments may be filed un- 
less (1) specifically requested by the Commission or (2) good cause for 
the filing of such additional comments is established" (J.A. 2). 


Although that conclusion, as a de novo proposition, would be 
questionable 2 it is of course binding at this particular juncture. But 


Section 4 merely requires the agency to afford an interested person an oppor- 
tunity to submit written comments (one go-around). It does not guarantee to such 
person a right to refute the views expressed by other persons. It affords an inter- 
ested person an opportunity to "speak his piece" and he cannot object under the APA 
because he isn't afforded an opportunity to answer the views of others. 


@ While it was the purpose of the APA, in those situations not excepted therefrom, 
to afford persons "an opportunity" to submit "written comments", it was not the in- 
tention of that Act to require a rule to be based on the views expressed in such com- 
ments. To the end that everyone would be assured of an "opportunity" to submit 
comments, which might or might not prove of any assistance to the agency, Section 
4(a) required the agency to specify a date for submitting such comments, in the 
notice which it publishes in the Federal Register. Thus, the notices here did no 
more than does the APA — it told persons who wanted to submit views and to have 
them "considered" |(5 U.S.C. Sec. 1003(c) ) to file them by dates there set forth. By 
its further caveat the Commission told such persons that it was not promising to 
give "consideration" to any comments filed after the prescribed dates. We know 
not how the Commission could specify a date, as required by Section 4(b), other 
than the way it did. 
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that decision should not be needlessly broadened beyond the express 
language there used. Thus, it should be carefully noted that this Court 
did not construe the published notice inviting written comments as im- 

| 


pliedly foreclosing any and all oral communications. This ‘Court was 
careful to state that only off-the-record contentions which kould not be 
made on the record were forbidden, i.e., those occurring shai the cut- 
off dates (106 U.S. App. D.C. 30, 34) Since any oral comments made 
prior to those dates could have been made in written comments, it seems 
obvious that the Court was objecting only to those made after the dates 
specified in the hearing notices. Otherwise, the Court would be placing 
on the notice provisions of the APA (requiring an agency to specify the 
date for written comments) an implied commitment foreclosing all oral 
consultations in rule-making proceedings — a conclusion contrary to the 
entire purpose and spirit of Section 4 of the APA. After all, as Professor 
Davis has cogently noted, "oral consultation with affected parties any 

is the mainstay of rule-making procedure" under both the APA and the 
model state codes of administrative procedure. (1 Davis, Administrative 
Law, p. 363 (1958) ). | 


Furthermore, to preclude an agency from Sareonally investigating 
matters covered by rule-making proceedings, to deny that agency access 
to pertinent data obtainable by personal consultation, interviews, dis- 
cussions, etc., would hamstring an agency in the exercise of its legisla- 
tive powers. In this connection it is likewise significant that Section 6 
of the APA expressly confers on "interested persons" a right to appear 
before any agency and its staff, so far as the orderly conduct of public 
business permits, "for the presentation, adjustment, or determination 
of any issue, request or controversy (interlocutory, summary, or other- 
wise) or in connection with any agency function” — with no requirement 
that the appearance or presentation be by the written method. Thus, 


except where a statute, rule, or public policy otherwise forecloses oral 
or ex parte presentations (e.g., in matters where an adjudicatory hearing 


1 this Court was also caretil to. confine the further hearing there ordered to ap- 
proaches made while the proceedings in Docket 11747 were pending, rather than to 
those which may have been made prior to the institution of that proceeding. (Ibid, p. 34). 


14 
has been ordered and additional presentations are expressly forbidden 
except where all other interested persons are afforded an opportunity 
to be present), there is nothing illegal in a person with business before 
the FCC conferring with a member of that agency or its staff. 


Accordingly, we are entitled to take at face value the Court's 
observation that the public notice, containing cut-off dates, "forbade 
submitting material to the Commission's members after the time for 
filing it with the Commission has gone by. The rule cannot be interpreted 
to permit parties to make off-the-record contentions that it forbids them 
to make on the record" (269 F.2d 221, 225). 


If the foregoing legal postulates arekeptin mind, it seems patent 
that the conclusions which the Commission reached on Issues 1 and 2 
are eminently sound, and that its proposed procedures for concluding 
this long drawn-out rule-making proceeding are well within its statutory 
discretion. 


IV 


THE DISQUALIFICATION ISSUES 


Although difficult, because of conflicting assertions, to glean from 
Sangamon's brief its precise position on certain points, Sangamon con- 
cedes that it did not urge the disqualification of any Commissioner below 
and that “it does not urge such disqualification before this Court" (Br. 
p. 24). Nor does the Department of Justice, in any pleading to date, take 
issue with Judge Stern's and the Commission's conclusion on this score. 


Similarly, on the issue of Signal Hill's disqualification, after argu- 
ing at length that Signal Hill should be disqualified by reason of Tenen- 
baum's activities (Br. pp. 5-21; cf. Br. 29-31), Sangamon states that it 
takes no "adversary position before the Court with respect to the dis- 
qualification per se of Signal Hill". Nor, so far as we are aware, does 


15 


i 
the Department of Justice quarrel with this aspect of the Commission's 
Report and Recommendation. Accordingly, we elect not to labor those 
matters further.! 


Vv 
THE FURTHER PROCEEDINGS CONTEMPLATED ON REMAND 


Although agreeing that none of the Commissioners is disqualified 
to participate in any further administrative proceedings needed to reach 
an ultimate decision on the matters embraced in Docket 11747, the 
Department of Justice apparently takes the position that a proceeding 
de novo is required. Just how or why the Commissioners can eradicate 
from their minds previous ex parte approaches if a de novo proceeding 
is instituted, and not be able to do so if further proceedings are ordered 
in Docket 11747 is by no means clear. If the Commissioners are quali- 


fied to participate in a de novo proceeding, they are equally qualified to 
participate in any further hearings ordered ona proceeding now pending. 
Whether the Commission should start anew or wind up the matter ina 
proceeding already under way is a matter of administrative discretion 


and convenience. | 


| 
Sangamon's contention that the Commission must consider UHF-VHF 


developments subsequent to March 1, 1957, is entirely premature at this 
juncture. If the Commission were to conclude that Channel 2 should re- 
main in Springfield, the matter is one on which court review, at least 

at the behest of Sangamon, would never arise. If the Commission were 


, The Court will note, notwithstanding the foregoing quoted statements from 
Sangamon's Brief, that Sangamon in its prayer for relief urges this Court "to 
resolve the [two] disqualification questions upon which the Commission was 
directed to take evidence" (Br. p. 31). Likewise, although requesting this Court 
to "reaffirm the law of the case as stated in its opinion of May 8,,1959" (Br. p. 31), 
where this Court explicitly limited the special hearing there ordered to ex parte 
approaches occurring while Docket 11747 was pending before the Commission 
(i.e., Jan. 26, 1956 to February 28, 1957), Sangamon proceeds to discuss at 
length various contacts made by Tenenbaum in proceedings which antedated 
Docket 11747 (Br. pp. 6-11). | 
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to conclude, after the further comments contemplated in its Report and 
Recommendation, that the deintermixture action of March 1, 1957 should 
be reaffirmed nunc pro tunc, Sangamon would have two remedies — a direct 


review to this Court on the record there made and/or a petition under 5 
U.S.C. Sec. 1003(d) requesting the Commission to institute rule-making 
proceedings, in the light of alleged changed conditions, with a view to 
restoring Channel 2 to Springfield. To ask this Court to pass on these 
matters at this juncture is tantamount to requesting an advisory opinion 


on matters which may well become moot. 


CONCLUSION 


Intervenors accordingly submit, now that the special hearing ordered 
May 8, 1959 has been held, that this Court should remand Case No. 13,992 
to the Commission so that it may proceed to bring to an administrative 
conclusion this long protracted matter. 


Respectfully submitted 


JAMES A. McKENNA, JR. 
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2 
PRELIMINARY STATEMENT 


This case involves the review of the action of the Federal Com- 
munications Commission in deleting Television Channel 2 from Spring- 
field, Dlinois, and in reassigning that channel to St. Louis, Missouri. 
On May 1, 1958, this Court affirmed the action of the Commission in an 
opinion reported at 255 F. 2d 191. 


Intervenor WMAY-TV, Inc. was an applicant for Channel 2 at 
Springfield. However, when the Commission granted its application 
Channel 36 was substituted for Channel 2 in WMAY-TV's authorization. 
The nature of these proceedings and the interest of WMAY-TV, Inc. 
have been described in its Brief on the merits, filed in this Court 
January 20, 1958. Suffice it to say that WMAY-TV, Inc. has always 
maintained and now maintains that Channel 2 should have remained in 
Springfield; it reiterates its claim to that channel as the successful ap- 
plicant before the Commission, if the Commission should at any time 
reassign the channel to that city. 


On October 20, 1958 the Supreme Court of the United States (two 
Justices dissenting) granted a Petition for Certiorari in this case and 
vacated the judgment of this Court, 358 U. S. 49, 79 S. Ct. 94 (Case 235). 
That action was taken on the basis of certain statements made in the 
Brief of the Solicitor General in opposition to the Petition. Those state- 
ments were contained in the Conclusions of the Brief (pp. 7-8), the whole 
of which read as follows: 


Conclusion 


For the foregoing reasons stated here, and 
in the brief in opposition filed by the United 
States and the Commission in WIRL, 
supra, the petition for a writ of certiorari 
should be denied. 


We believe it proper, however, to call the 
Court's attention to certain testimony given 
before the Sub-committee of Legislative 
Oversight of the House Committee on Inter- 
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state and Foreign Commerce on May 22, 26, 
and 28, 1958, and June 9, 10, and 11, 1958, 
subsequent to the decision by the court of 

appeals affirming the Commission's order. 
The testimony indicates that after the rule-| 
making proceeding here had been initiated 
Notice of Proposed Rulemaking, and while it 
was under consideration by the Commission 
representatives of the St. Louis operator of 
a UHF station who was interested in having 
anew VHF channel assigned to St. Louis, 

and representatives of the petitioner and the 
other applicant for VHF Channel 2 in Spring- 
field, who were interested in retaining that | 
channel in Springfield, made ex parte pres-+ 
entations with respect to merits of the rule- 
making proceeding to various members of | 
the Commission. 


These matters were not presented to the 
court below and are not presented by the 
petition. For this reason, the respondents 
do not and would not regard denial of certi-' 
orari as foreclosing appropriate considera- 
tion thereof by the court of appeals. 


Respectfully submitted. 


The opinion of the Supreme Court read as follows; 
| 
| 


PER CURIAM. The petition for writ of 
certiorari is granted. In view of the repre- 
sentations in the Solicitor General's brief on 
pages 7 and 8, concerning testimony given | 
before the Subcommittee on Legislative Over- 
sight of the House Committee on Interstate | 
and Foreign Commerce subsequent to the de - 
cision by the Court of Appeals in this case, 
the judgment of the Court of Appeals is va-: 
cated and the case is remanded to the Court 
of Appeals for such action as it may deem | 
appropriate. 


The question presented to this Court is: What is the appropriate 
action to be taken by this Court on the remand from the Supreme Court? 
, | 
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ARGUMENT 
I 


THE SUPREME COURT DID NOT HOLD THAT THE 
REPRESENTATIONS OF THE SOLICITOR GENERAL 
CONSTITUTED ALLEGATIONS OF IMPROPER CON- 
DUCT ON THE PART OF THE PARTIES OR OF THE 
COMMISSION; THIS QUESTION HAS BEEN LEFT 
TO THIS COURT 


It is important to consider the basis and purpose of the Supreme 
Court's remand. The statements in the Solicitor General's brief with 
respect to testimony given before the Subcommittee of Legislative 
Oversight were made because the Solicitor General apparently felt that 
the facts reflected in that testimony might affect the validity of the 
Commission's decision. See Tennessee Television, Inc. v. Federal 
Communications Commission (Cases Nos. 13,168, 13,507, 13,905, de- 
cided Nov. 28, 1958, Slip Op., p. 6, fn. 5). As this Court is aware, the 
Legislative Oversight Subcommittee had received testimony concerning 
certain other Commission proceedings which raised serious questions 
as to whether the Commission's decisions in those cases were the 
result of, or affected by, improper conduct on the part of the parties, 
the Commissioners themselves or other persons. See WKAT, Inc. v. 
Federal Communications Commission, _U.S. App. D.C. __, 258 F. 
2d 418; WKAT, Inc., 17 R.R. 1001 (initial decision of Examiner Stern); 
Massachusetts Bay Telecasters, Inc. v. Federal Communications Com- 
mission, _ U.S. App. D.C. __, 261 F. 2d 55. As. was 
stated by the Solicitor General in his Brief, during the course of the 
proceedings of the Legislative Oversight Subcommittee, other testimony 
was also received that parties to the Springfield deintermixture proceed- 
ings, involved in the Sangamon Valley case, had made ex parte presen- 
tations with respect to the merits of the proceedings to various mem- 
bers of the Commission. With respect to these latter ex parte presen- 
tations, however, the Solicitor General stated no opinion concerning 
their propriety or impropriety. He merely indicated that they might at 
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| 
a later time require consideration by this Court, since they might have 
affected the validity of the Commission's decision. | 


That this was the intendment of the statements made in the Brief 
is made clear from the position of the Solicitor General that the 
Supreme Court should deny certiorari on the merits; the Solicitor 
General stated that such action would not foreclose later consideration 
by this Court of the matters raised in the Brief. 


It is equally clear from the per curiam opinion and the dissenting 
opinion of Justices Clark and Harlan (358 U. S. 49, 50, 79 S. Ct. 94) 
that the Supreme Court did not address itself to the question of whether 
the statements made by the Solicitor General raise matters which would, 
in fact, affect the validity of the decision of the Commission. It is clear 
that the Supreme Court did not go further than the Solicitor General; it 
held merely that their further consideration by this Court should not be 
foreclosed. The majority of the Supreme Court disagreed with the 
Solicitor General in only one respect; the Supreme Court felt that its 
review of the decision of this Court should not be undertaken until this 
Court had first considered the facts recited by the Solicitor General in 
his.Brief to determine what effect, if any, they might have on the validity 
of the Commission's decision. | 


As a matter of fact, even if the parties had urged the Supreme 
Court to consider the effect upon the Commission's decision of the 
statements referred to in the Brief of the Solicitor General, it is clear 
that the Supreme Court would not have undertaken the task, since this 
Court had never passed upon the matter. Obviously, the possibility that 


the Commission's decision below was in some manner tainted has to be 
considered first by this Court before the matter should be passed upon, 
if at all, by the Supreme Court. | 


Accordingly, the mandate of the Supreme Court that this Court 
should, upon consideration of the matters raised by the Solicitor General, 
determine what action is "appropriate", requires this Court to determine, 
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in the first instance, whether the facts referred to by the Solicitor Gen- 
eral are sufficient to raise a question regarding the validity of the Com- 


mission’s decision. 


0 


NO ALLEGATIONS OF IMPROPER CONDUCT 
INVOLVING THIS CASE HAVE BEEN MADE. 


A. The nature of the testimony before the 
Legislative Oversight Subcommittee 

At the outset, it is important to consider the nature and back- 
ground of the statements made by the Solicitor General in his Brief. 
In two other cases this Court, on the basis of testimony presented dur- 
ing the proceedings of the Legislative Oversight Subcommittee of the 
House of Representatives, had remanded Commission proceedings to 
determine whether there had been any improper conduct involved. 


In WKAT, Inc. v. Federal Communications Commission, _ US. 
App. D.C. _, 258 F. 2d 418, this Court remanded a comparative 
licensing proceeding to the Commission on specified issues which re- 
quired the Commission to determine whether the decision should be set 
aside because (1) one member of the Commission should have dis- 
qualified himself from participation; and/or (2) any party "directly or 
indirectly secured, aided, confirmed, ratified, or knew of any mis- 
conduct" - particularly "whether any person or persons influenced or 
attempted to influence any member of the Commission .. . in any 
manner whatsoever except by the recognized and public processes of 
adjudication.” ‘The charges in that case clearly indicated that a mem- 
ber of the Commission might have voted and been influenced to vote as 
a result of friendship or receipt of money. It was also charged that ex 
parte representations concerning the merits of the case had been made 
to one or more Commissioners. 


| 


In Massachusetts Bay Telecasters, Inc. v. Federal ‘Communica- 
tions Commission, 261 F. 2d 55, at 65-66, it appeared from the tran- 
script before the Legislative Oversight Subcommittee that various persons 
had conferred ex parte with a Commissioner about the merits of the 
pending comparative licensing proceeding. Issues identical with those 
provided for the WKAT case were specified by this Court in remanding 
the case to the Commission for further proceedings. In remanding the 
case, the Court referred to the provisions of the Communications Act 
(47 U.S.C. 6 409(c)(2))which make ex parte presentations respecting an 
adjudicatory proceeding before the Commission improper; (261 F. 2d at 
66-7) The Court cited the Canon of Ethics of the Federal Communica- 
tions Bar Association, which state that in ''contested" proceedings + ex 
parte communications concerning the merits of the case are improper. 
(Ibid.) The Court stated that "improper influence, if established, going 
to the very core of the Commission's quasi-judicial powers is certainly 
critical." 261 F. 2d at 67. | 


The instant Springfield deintermixture rulemaking proceeding was 
also the subject of testimony before the Legislative Oversight Commit- 
tee.” Testimony was offered that parties to the rulemaking proceedings, 
including appellant and intervenor, WMAY-TV, Inc., had made ex parte 
presentations with respect to the merits of that proceeding to members 


| 
1 


That this Canon applies to adjudicatory proceedings only is made clear by 
testimony of Mr. Roberson, in behalf of the Bar Association, before Congress 
when Section 409(c)(2) was adopted. See infra, pp. 14-17. 
2 | 
The adjudicatory proceeding for Channel 2 in Springfield was also the sub- 
ject of testimony before the House Subcommittee. This case is; however, not 
involved here in the instant proceedings. A separate appeal involving the ad- 
judicatory proceeding is pending in this Court. (Case No. 13,991.) As a matter 
of fact, if Channel 2 remains in St. Louis, appellant here, who ils also appellant 
in Case No. 13,991, does not intend to prosecute the appeal in that case, since 
in its view there would be no "res" left to its appeal. See Motion to Defer Sub- 
mission of Briefs, filed by appellant in Case No. 13,991, August 6, 1957, 
granted by this Court by order dated August 16, 1957. 


8 


of the Commission. In each case the presentations were made in per- 

son or in writing by principals of the parties, or through others. How- 
ever, there was no testimony whatsoever that any member of the Com- 
mission was influenced or was attempted to be influenced by friendship, 


money or any consideration unrelated to the public interest. 


This is the background of the statements contained in the Solicitor 
General's Brief in the Supreme Court. He there informed the Court of 
the facts which had been recited in the testimony before the Legislative 
Subcommittee, i.e., that ex parte presentations had been made below to 
Commission. He did not state that in his opinion these were improper; 
merely that this Court might have to consider their effect at a later 
time, as it is doing now. 


It is submitted that the ex parte presentations made in this case 
to individual Commissioners were in no way improper. The situation 


here is completely different from the WKAT and Massachusetts Bay 


cases, referred to above. 


Both of those cases were quasi-judicial, adversary, adjudicatory 
proceedings. The instant case is of a completely different character. 
It is a quasi-legislative, non-adversary, non-adjudicatory proceeding. 
As such, the procedures which are and may be followed are significantly 
different from those referred to by this Court as recognized and proper 
in WKAT and Massachusetts Bay. Particularly, it is submitted that in 
quasi-legislative rulemaking proceedings, such as this, ex parte pres- 
entations are not improper, and are recognized by the Commission, 
and indeed by this Court, as proper procedures. The legislative history 
of the McFarland Act Amendments, the Interim Report of Subcommittee 
on Legislative Oversight and the decision of this Court in Van Curler 
Broadcasting Corp. v. United States, 98 U.S. App. D.C. 432, 236 F. 2d 
727, establish that no error is committed when the Commission enter- 
tains and receives such ex parte representations in rulemaking pro- 
ceedings. 
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In rule-making as well as adjudicatory proceed- 
ings, Commissioners may not be influenced 
friendship, money, or considerations unrelated 


to the public interest | 
Intervenor WMAY-TV wishes to make clear that it is not con- 
tended or suggested that there are not recognized and proper procedures 
for the conduct of quasi-legislative rulemaking proceedings. Improper 
influence vitiates a rulemaking proceeding no less than an adjudicatory 
or quasi-judicial proceeding. The character of conduct which is im- 
proper in rulemaking proceedings differs, however, from that which is 


improper in adjudicatory proceedings. What may be improper influence 
in adjudication is not necessarily so in rulemaking. But some conduct 
is improper in both. 


Bribery is improper, and a criminal matter, irrespective of the 
type of proceeding. Even in a purely legislative proceeding of Congress 
bribery to influence a decision or vote is outlawed. 18 U.S.C. 201-205. 
Likewise, it is improper for a public official to act out of motives of 
friendship rather than for considerations relating to his public trust. 
Influence arising out of bias, prejudice or friendship is improper in 
quasi-legislative as well as adjudicatory proceedings. To this extent 
the qualifications of a Commissioner are the same in quasi-legislative 
and adjudicatory proceedings. Accordingly, an inquiry into possible 
misconduct in a proceeding such as this, if founded on adequate allega- 
tions, would be proper only to determine if any Commissioner should 
have disqualified himself from participation in the proceedings below 
by reason of bias, prejudice, friendship or hostility to any party or 
person connected with the proceeding. | 


In this case, however, there not only was no testimony of any such 
improprieties; there was not even a hint of it. | 
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In rule-making or quasi-legislative proceed- 
ings, ex parte presentations with respect to 
the merits, and inquiry or representations 
from members of Congress are not illegal 


or improper. 
1. Ex parte presentations 
It is with respect to ex parte representations concerning the 
merits that rulemaking or quasi-legislative proceedings differ most 
materially from adjudicatory or quasi-judicial proceedings. As is 
noted above, this Court has indicated in the WKAT and Massachusetts 
Bay cases that ex parte communication with respect to the merits of 


adjudicatory proceedings is not "recognized and public process of ad- 


judication" for guch proceedings. It is submitted, however, that in a 
rulemaking or quasi-legislative proceeding ex parte representations 
with respect to the merits are not unlawful or improper, absent special 
legislation or adopted rules forbidding them. This is certainly the case 
in the type of allocation rulemaking proceeding before the Federal 
Communications Commission involved in this case. 


We must delineate here between what any person may believe 
should be adopted as proper procedure by statute or administrative 
regulation as distinguished from procedures now required by statute or 
law. Admittedly, if the Congress by legislation or the Commission by 
rule provided that no ex parte representations were permitted in this 
type of proceeding, such representations would become improper. But 
here, where no such legislation exists and the Commission regularly 
entertains such ex parte representations, ° it would be gross error to 

: At the time of the alleged ex parte presentations made in the instant case, 
the Commission had no formal Rules governing the procedures to be utilized in 
rule making proceedings. Sub-part C of Part 1 of the Commission's Rules 
(Sections 1.202-1.219) which currently govern Rule Making Practices and Pro- 
cedure became effective on February 3, 1958. Prior to that time the Notices 
of Proposed Rule Making issued by the Commission in individual proceedings 
customarily defined, as did the Notice of Proposed Rulemaking in the instant 
case, the nature and timing of the written pleadings which would be accepted by 
the Commission. 

(continued) 
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determine that they were improper. See Willapoint Oysters v. Ewing, 
174 F. 2d 676, 692-93 (C.A. 9), cert. den., 338 U. S. 860. | 


In this case, involving the application of the Communications Act, 
we have available the legislative history of the 1952 amendments which 
outlawed ex parte representations by or on behalf of parties to adjudi- 
catory proceedings. When Congress adopted Section 409 (c) (2), referred 
to in the Massachusetts Bay case by this Court, it considered the desira- 
bility of making the same provisions applicable to non-adjudicatory pro- 
ceedings, and, on the basis of the testimony offered by interested per- 
sons, failed to adopt such requirements, leaving the procedures described 


to the Committee as lawful and unchanged. 


The proponents of the McFarland Act Amendments which resulted 
in the adoption of Section 409 (c) made clear that the proposed provisions 
of that section related solely to adjudicatory proceedings and did not 
relate to quasi-legislative or rulemaking proceedings. Thus, Commis- 


sioner Robert F. Jones, a proponent of the legislation, made clear that 
the bill was not intended to affect "rule making and non-adversary pro- 
ceedings." He described the purpose of the proposed legislation in the 


following terms: 


The sole question presented is whether the | 
Commission, when it is sitting in proceedings 
similar to judicial proceedings, shall be re- 
quired to act like judges or whether they may 
continue to get advice from persons who may 
not stand up in open court to make their argu- 
ments. Certainly Congress in its sound dis-| 
cretion may require the Commissioners to 

act like judges in quasi-judicial proceedings. 


3 (Continued) That the Commission's practice was to accept ex presen- 
tations in rule making proceedings governed by Notices of Proposed Rule Making 
similar to that here involved, is made abundantly clear by the Government's own 
Brief in Van Curler Broadcasting Corp. v. United States, 98 US. App. D.C. 
432, 236 F. 2d 727, at pp. 24-9. Great weight must be acco: an agency's 
interpretation of its own rules or practices unless that interpretation is so un- 
natural or so unreasonable as to ensnare or entrap those governed by them. 


The Western Union Telegraph Company v. United States, 217 F. 24579 (C.A. 2, 
1954). 


12 


See Hearings before the Committee on Interstate and Foreign Commerce, 
House of Representatives, 82nd Cong. 1st Sess. on S. 658, p.85 (herein- 


after referred to as Hearings). 


In a Supplemental Statement, Commissioner Jones again distin- 
guished between adjudicatory and non-adjudicatory proceedings, and the 
procedures which are appropriate to each. In commenting on the opposi- 
tion of his fellow Commissioners to the adoption of the proposed legis- 
lation, he said (Hearings, p. 86): 


The essence of the Commission's analysis is that 
the McFarland bill would turn administrative 
agencies into courts. I do not contend that ad- 
ministrative agencies are courts, because they 
have many functions in addition to those of courts, 
such as rule making, which is a quasi-legislative 
function, rate making, and investigations. How- 
ever, when the Commission is deciding adversary 
proceedings, the Commission does now and has for 
a long time put on witnesses and has had counsel 
attending the hearings. As a party and as a liti- 
gant, the representative of the public interest 
certainly should have no different standing in an 
adversary proceeding than the parties that are 
contending for a license or trying to keep a li- 
cense from being revoked or trying to get a re- 
newal of license. In that respect, when it is 
functioning like a court, the administrative 
agency ought to be bound by similar rules. 


** * © * 


The theory that is followed is that the litigants 
will, in their briefs and argument, supply the 
courts with the technical information which is 
needed in connection with the solution of the 
problems presented in litigation. I emphasize 
again that this type of procedure would not be 
appropriate in rule making and other quasi- 
legislative proceedings, as distinguished from 
adjudicatory and quasi-judicial proceedings; in 
such proceedings a more flexible procedure, 


includ: extensive ex parte consultation with 
experts, is often desirable. (emphasis added) 
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See also the testimony of Commissioner Jones at Hearings, pp. 142, 
146-47, 197: | 


Icare only about a statutory requirement for 
justice in the traditional Anglo-American concept 
of courts of equity when we sit as quasi-judicial 
Officials. (p. 142). | 


x * * | 
| 


Sections 5 and 17 do not affect rule making, which 
is the Commission's quasi-legislative function in 
the communications field. (p. 146) 


* * * 


| 
| 
But there is nothing in this bill that touches rule 
making at all. (p. 147) 


* * * 


Precisely what the McFarland bill is designed = 
affect is quasi-judicial proceedings, and I 

when they wrote up the report on the bill they 
fuzzed over into describing rule-making proceed- 
ings; but I think the clear intent and the clear 
language of the present sections specifically, 
notwithstanding the language in the report, are 
confined to quasi-judicial proceedings. (p. 197) 


Still more significant is the testimony of Frank Roberson who 
testified on behalf of the Federal Communications Bar Association, a 
group which labored hard for the adoption of the 1952 legislation. Mr. 
Roberson is a former Assistant General Counsel of the Commission, 
past-President of the Bar Association, and at the time he testified, had 
served for several years as Chairman of the Bar Association's Legis- 


lative Committee (see Hearings, p. 243). 


Mr. Wolverton, senior minority member of the Committee, made 
these remarks about Mr. Roberson's testimony (p. 284): 


| 
To me, this statement coming from the Federal 
Communications Bar Association is one of ex- 
treme importance, because it is based upon the 
every-day experience of members of that bar who 
are called upon to practice before the Commission. 
I consider it of great importance, and I commend 
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the witness for the splendid manner in which he 

has pointed up the issues and unqualifiedly given 

the opinion of the Federal Communications Bar 

Association with respect to the matters in which 

he is interested. 

Mr. Roberson made the same point as Commissioner Jones; 

the proposed legislation was aimed at adjudicatory proceedings only 
since in legislative or rule making proceedings the Commission should 


be free to consult with anyone even when the presentations were ex 


parte. He said (Hearings, p. 249): 


In considering these opposing views it is impor- 
tant'to keep in mind that the so-called separation 
of the Commission from its staff in executive 
session, is only applicable when the Commission 
is exercising its judicial or quasi-judicial functions 
in contested proceedings, and has no application to 
rule making and non-adversary proceedings. 

I' think Mr. Priest asked the question or made 
the observation the other day, Why should not the 
Commission act as does this committee? We have 
not the slightest objection to that. When this com- 
mittee is acting, it is acting in a legislative capacity 
and there is nothing in this bill, nor does anybody 


want anything in the bill to say that the Commission 
cannot consult anybody it wants to in its staff or out 


of its staff as to legislative matters. Take color tele- 
vision. That hearing went on for several months. Of 


course, the Commission could consult anybody whose 
opinion might be helpful to them in reaching a legis- 
lative decision, just as this committee can. (Emphasis 
added. )# 


He was questioned about the theoretical difference between the two types 
of proceedings and whether different procedures were warranted in this 
respect. See Hearings, pp. 288-89, 294-95. Whether or not one agrees 
completely with the reasons he gave (and he admitted his theoretical dif- 
ficulties), his testimony is unequivocal as to what he understood the law 
to be and as to the fact that he, like other proponents of the legislation, 


4 The color television proceeding was, of course, a rule-making proceeding. 
It is significant that adverse interests were at stake in the proceeding. 


recommended no change. The hearings show the following colloquy 
between Mr. Bennett and Mr. Roberson (pp. 294-95): 


MR. BENNETT: Mr. Roberson, in line with the 
questions that were asked you by Mr. Heselton on this 
rule-making power of the Commission, do you see any 
reason why the same rule as to separation of the Com- 
mission and its staff should not apply in rule-making 
procedure as well as in contested cases? 

MR. ROBERSON: You brought that question up 
yesterday, I believe, and I thought about it then. My 
reaction to it, Congressman, is that it would be un- 
workable, that you just could not prove or carry on a 
hearing, such as the color television hearing which 
we had, it just would not be possible to hear wit-_ 
nesses on the stand and have to prove things in the 
way that they have to be proved in contested cases, 
as we would in court. 

MR. BENNETT: Ido not mean the procedure 
necessarily. I am talking about this: After the re- 
cord has been made in a case where a rule has been 
changed, or a new rule has been made and the public 
record has been made, why, in that kind of a case 
should the Commission be permitted to consult — 
people who did not testify on the record any more! 
than they would be permitted to do it in a case in| 
court? 

MR. ROBERSON: There is this difference in 
the situation: In the contested case the Commission 
has before it the mature, considered initial decision 
from the trial examiner. There is not anything like 
that, and there is nobody to get that from in a rule- 
making procedure because the Commissioners wre 
sit themselves. 

MR. BENNETT: Well, but the record has bden 
made in either case. Whether it is before an examiner 
or before the Commission, you have a record to go on. 

MR, ROBERSON: That is right. 

MR. BENNETT: What justification is there ine 
permitting the Commission, if you are going to estab- 
lish this rule of the separation of the Commission from 
its staff on these decisions, what justification is there 
in the color television case after the record has been 
made, for permitting the Commission to go out and 
get outside advice from a source that did not appear in 
the record, and then base a decision on that? 
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MR. ROBERSON: I think the very necessity of the 
situation would require it. I do not think anybody, for 
example -- I do not imagine anybody interested in color 
television, for example, would hesitate to talk and dis- 
cuss with any Commissioner anything about color tele- 
vision. Iam sure the Commission would welcome any 
sort of discussion in chambers or out, whereas in a con- 
tested case he would not do that at all. 

MR. BENNETT: He could do that under the present 
practice. 

MR. ROBERSON: Yes; but you just do not go and 
talk to judges when you ought not to. 

MR. BENNETT: You were asked questions about 
what you claim is bad practice, at least, and the prac- 
tices that you felt resulted in some injustice in the de- 
cisions.’ I am trying to find out what real basis there 
is for making a different rule. 

MR. ROBERSON: I would say it would be just a 
realistic approach. You can correct it in one case, 
and in the rule-making I do not know what your net 
result would be. I think it is a realistic rather than 
an ideal, theoretical consideration. 

MR. BENNETT: In the case of the rule-making 
power you think the Commission should be able to con- 
sult with anybody they see fit to consult, irrespective 
of any record that has been made? 

MR, ROBERSON: In a rule-making proceeding I 
think the Commission should be free to consult anybody, 
just like this committee is free to consult anybody about 
this legislation, whether they testified as a witness or not. 

MR. BENNETT: Of course, in the rule-making powers, 
as has been demonstrated in this color television case, you 
can affect private individuals or concerns just as effectively 
in a rule-making decision as you do in a contested case. 

MR. ROBERSON: I cannot debate too much with you 
on that abstract theory of the situation. My only thought 
is that, realistically, it would just work in one situation, 
and it would be very doubtful and difficult in the other. 
(Emphasis added. ) 
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There is no question that the views of the seer of the legis- 
lation, such as Commissioner Jones and Mr. Roberson, were adopted by 
the Congress in enacting the 1952 legislation which created Section 
409(c)(2). The Senate Report on Communications Act Amendments, 1952, 
Sen. Rep. No. 44, 82nd Cong., Ist Sess., expressly stated that the sec- 
tion applied solely to quasi-judicial hearings. 1 R.R. 10:287. The House 
Report likewise made clear that the legislation did not apply to rule- 
making functions; it described the legislation as follows @. R. Rep. No. 
1750, 82nd Cong., 2nd Sess., 1 R. R. 10:303): | 


(5) Amendments which impose special requirements 
applicable to proceedings involving the exercise of 
quasi-judicial functions (as distinguished from rule- 
making functions), designed to insure that in proceed- 
ings of this character the officers performing the de- 
cision-making function shall render their decisions 
on the basis of the record made in puvlic hearings. 


See also House Report, at 1 R.R. 10:318-19 and Conference Report on 
Communications Act Amendments, 1952, H. R. No. 2446, ‘82nd Cong., 
2nd Sess., 1 R.R. 10:348-49. 


That this is the state of the existing law is also made clear by 
Interim Report of the Subcommittee on Legislative Oversight (H. R. No. 
1602, 85th Cong., 2nd Sess.). The report makes clear that although the 
Committee felt the law might be changed, existing Section 409(c) does 
not apply to rulemaking proceedings and that in view of the traditional 
difference between rulemaking and adjudication, the Committee was not 
ready to propose legislation. The Report stated (p. 17): | 


The subcommittee has also given careful considera- 
tion to whether it should propose an amendment to sec- 
tion 409(c) which would broaden the prohibition against 
ex parte contacts to include, in addition to cases of ad- 
judication, cases of rulemaking after the latter cases 
have reached the stage where a notice of proposed rule- 
making has been issued by the Commission. 

It is doubtful whether the law should be left ina 
state in which, although ex parte contacts are ruled out 
in adjudicatory proceedings, the implication is left that 
they are permissible in rulemaking proceedings even though 
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formal hearings on the record are conducted by 
the Commission in such proceedings. It seems 
illogical, for example, to prohibit ex parte con~- 
tacts in a case where an applicant seeks a tele- 
vision channel in a competitive proceeding but to 
let the law remain silent in a case of rulemaking 
where, as the result of the Commission's action, 
a television channel in a particular community 
may be added or deleted. 

However, the subcommittee is aware of the 
distinction which has been made traditionally 
between adjudicatory proceedings and rulemaking 
proceedings and it desires to study further through 
open hearings on this subject the question of 
whether the ban on ex parte contacts applicable to 
adjudicatory proceedings should be extended to 
rulemaking proceedings as well. 


Finally, we have the briefs and opinions of this Court in Van Curler 
Broadcasting Corporation v. United States, 98 U.S. App. D.C. 432, 236 F. 
2d 727, cert. den., 352 U. S. 935. In that case the Commission, during 
the course of a television allocation rulemaking proceeding similar to 
the one in this case, received and considered ex parte presentations with 
respect to the merits of the proceeding. The United States, through the 
Justice Department, and the Federal Communications Commission, took 
the position that such ex parte consultations were not improper and that 


Appellant had no right to reply to these ex parte presentations although 
it had asked for an opportunity to file such a reply. The brief stated in 
part as follows (pp. 25-26): 


Van Curler's claim of error because of 
the Commission's refusal to reopen the pro- 
ceedings is based essentially upon the claimed 
existence of a right to file reply comments. 
The argument is insupportable. 24 Section 4(b) 
of the Administrative Procedure Act provides 
for participation in rule making "through sub- 
mission of written data, views or arguments 
with or without opportunity to present the 
same orally in any manner." Its clear pur- 
pose is to give those interested an opportunity 
to add to the Commission's knowledge with 
respect to any matter on which the agency is 
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proposing a new rule. It does not set up an ativer- 
sary proceeding, and there is no provision, such as 
Van Curler would apparently write into the statute, 
for the right to cross-examine or reply. Congress 
specifically provided in Section 4(b) that the adjudi- 
catory type of hearing set forth in Sections 7 ‘and 8 
of the Administrative Procedure Act, 5 U.S.C. 1006, 
1007, was applicable only where "rule are required 
by statute to be made on the record after opepr- 
tunity for an agency hearing." 25 

Nor does any principle of due process af law 
go beyond the statute and require the opportuhity to 
file reply comments in rule making. It is well 
established that there is no constitutional require- 
ment for a hearing in the Oren © rule 
making process. Bowles v. Willingham, 321 U.S. 
503, 519-521; Bi-Metallic Co. Colorado, 239 U. S. 
441; | Willapotsl pee v. Ewing, 174 F. 2d 676, 
692-694 (C.A cert. den. 338 U. S. 860, rehearing 
denied 339 U. S. 945.26 Van Curler has merely at- 
tempted to impart into rule making the same forms 
of procedure applicable to a quasi-adjudicatory pro- 
ceeding. Its numerous citations of cases involving 
quasi-judicial functions (e.g., Gonzales v. United 
States,27 348 U. S. 407 (Br. 19); United States ex 
rel.Accardi v. Shaughnessy, 347 U. S. 260 (Ee 20)), 
or cases in which a "hearing" or "full hearing" was 
required by statute (e.g., Morgan v. United States 4 


307 U. S. 1 (Br. 22), Interstate Commerce Commis- 
sion v. Louisville & N. R. Co., 227 U. S. 88 er 22);28 
Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 App. 
D.C. 31, : 46 F-24 G12 (Br 30) are not in point 2d 612 (Br. 20 are not in point. 


= Ashbacker Radio Corp. v. Federal Shnitenbontions 
Commission, 326 U. S. 327 (Van Curler Br. 17), iis clearly 
not relevant. That decision related to an applicant's statu- 
tory right to an adjudicatory hearing prior to the grant ofa 
competing, mutually exclusive application. 


4 As pointed out supra, p. 22, there is no applicable re- 
quirement for a formal "record" in the Communications Act. 


26 This case contains a graphic description of difference 
in purpose and procedure between adjudicatory and rule mak- 
ing functions. 


7 The Court here specifically distinguished the fixing of a 
status for Selective Service from "legislative" proceedings, 
— U. S. at 412. | 


8 the Supreme Court stated here that the statutory right 
to a "full hearing" included the right to introduce testimony. 
No such right is accorded by the Administrative Procedure 
Act in rule making proceedings. 
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This Court upheld the contention that in that case no right to reply to an 
ex parte presentation existed. 


2. | Inquiry or representations by members 
_ of Congress 


This Court is well aware that as part of its duties, Congress has, 
through its Committees, regularly maintained an interest in the quasi- 
legislative activities of the independent regulatory agencies. The re- 
lationship of the Congress to agencies such as the Federal Communica- 
tions Commission, particularly in matters of rulemaking, has been 
summed up aptly by Professor Leo A. Huard in a recent address before 
the Section of Administrative Law of the American Bar Association, 
Aug. 25, 1958, “Influence in Federal Agency Law-Making and Adjudica- 
tory Proceedings - Should We Adopt a Code of Agency Ethics?" (11 
Ad. Law Bull. pp. 22, 24): 


The Congress is elected. It is the voice of the 
people as well as the manifestation of their partic- 
ipation in the day-to-day operation of government. 
Congress created the independent regulatory agen- 
cies and set out their original policies. In that 
sense, the independent agencies are instruments of 
Congress in carrying out popular will. In formu- 
lating overall agency policy, in developing the atti- 
tude of the agency, as well as in administrative 
legislation, which we call rule-making, the Con- 
gress has an interest and a duty. It must super- 
vise agency policy and agency laws to insure that 
the intent of Congress, the intent of the people, is 
being carried out. There is no such thing as an 

ex parte approach here. The term ex parte is 
simply not relevant to the situation. It is the duty 
of Congress, through its Committees, to observe 
the administrative agencies and even to investi- 
gate them from time to time. 


Professor Kenneth Culp Davis observes: "Congressional committees, 
including Appropriations Committees, investigate and recommend, 
threaten and cajole". ADMINISTRATIVE LAW (1951) p. 31. The 


21 


history of the investigations by Congress of the UHF-VHF problem has 
been called to the attention of this Court on numerous occasions. It has, 
so far as we know, never been suggested that inquiry or representations 
by Congress, its Committees or members, with respect to the merits of 
pending rulemaking proceedings was improper or illegal; Members of 
the Commission regularly testify before Committees of Congress on 
such matters and are questioned about them. Any suggestion that in- 


vestigations, presentations or inquiries by Congress or its members 


constituted improper influence on the agency decisions or otherwise 


tainted these proceedings, is completely without merit. In proceedings 
such as this, such activities by committees or individual members of 
Congress, are completely proper and in accordance with'their duties.” 


CONCLUSION | 


There have been no allegations made in this case of any conduct 
which was improper. The Solicitor General in his Brief jin the Supreme 
| 
Court did not recite any facts or allegations of conduct not proper or 


appropriate in a proceeding such as this. 


The Legislative Oversight Subcommittee has not received evi- 
dence of any kind of any improper procedures which would have the 
effect of tainting the proceedings before the Commission. Obviously, 
the mere possibility of irregularity, without allegations of such ir- 
regularity, does not provide a proper basis for further investigation. 
This Court has already held in Tennessee Television, Inc. v. Federal 
Communications Commission, supra, that only if specific circumstances 
which might affect the validity of the decision are known to the Court 
will it institute inquiry. No general inquiry of every FCC decision will 
be instituted. | 


| 
: Compare the effect of intervention by members of Congress to influence 

pending adjudicatory proceedings discussed by Examiner Stern|in WKAT, Inc., 

17R.R. 1001, supra, pp. 1012, 1021, 1022. 
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Since no allegations of improper conduct have been made in this 
case, this Court should take no further action and should reaffirm its 
prior decision, leaving it open to Appellant to seek a review of the 


merits in the Supreme Court. 


However, in the event that this Court should feel that further 
exploration of the facts underlying the allegations made before the 
Legislative Oversight Subcommittee is necessary, such exploration 
should be restricted to the factors discussed in Point I B, supra, 
namely, whether any Commissioner was influenced to vote in the instant 
case as the result of friendship, the receipt of money, or any other con- 
siderations not related to the public interest. 
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PLAINS TELEVISION CORPORATION, 


Intervenors. 


PETITION FOR REVIEW OF A REPORT AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 
SIGNAL HILL TELECASTING CORPORATION* 


COUNTER-STATEMENT OF THE CASE 


This appeal arises from rule-making proceedings in which the 
Federal Communications Commission accomplished the "“deintermixture" 


a ooOOOE—E—E_EeE 

Intervenor is presently one of the competing applicants for construction permit|for regular operation 
on Channel 2, St. Louis. Pending the outcome of the hearings scheduled on the competing applications, 
Intervenor is operating station KTVI on Channel 2 in St. Louis, Mo., pursuant to the temporary 
authorization provided for in Paragraphs 31 and 36 of the Commission's Order. (R. 679, etseq.). The 
validity of this temporary authorization is at issue in the appeals to this Court of Louisiana Purchase Co, 
(No, 13,766, etal). Signal Hill's motion to intervene in this appeal was granted August 9, 1957. 
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of television channels assigned to Springfield, Dlinois. The decisive 
action taken by the Commission, and the one attacked here, was the 
deletion of Springfield's only VHF channel (No. 2) simultaneously with 
the assignment to that city of two additional UHF channels. 


Because no claim is made here that the Commission violated 
petitioner’s procedural rights or excluded evidence which it ought to 
have received, the case somes down to an attack on the Commission's 
subs tantive judgment in ordering Channel 2 deleted from Springfield. 

In our view of the case, therefore, the various positions taken by the 
private parties in the proceedings below, so heavily labored by 
petitioner (e.g., Br. 8-21 throughout) ; are of virtually no importance. 
What matters is the historical experience; the evidence of record, and 
the stated reasons which informed the Commission's judgment. 


A 


The Television Allocation Problem 1945-56; 
The Rise and Fall of Intermixture 
As a Guiding Principle 
Since the beginning of the television channel allocation in 1945, 

there have been a maximum of 12 VHF channels (Nos. 2-13, occupying 
54-216 megafycles) available for commercial and non-commercial 
educational broadcasting. (Statement on Allocation of Television 
Channels by former FCC Chairman Coy, 1 Pike & Fischer RR 91:95). 


There was also the recognized possibility of utilizing the much 
larger UHF band (470-890 megacycles), but because of the immature 
and uncertain state of the art of UHF transmission and reception in 
1945, the Commission made its initial allocations in that year only in 
the 12 VHF channels which it deemed adequate to establish "an initial 
commercial television service". (Statement on Allocation of Television 


“ references are to petitioner's brief. 
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| 
Channels, 1 Pike & Fischer, RR. 91:96. See also historical summary 
in Statement on Allocation of Television Channels, 1 Pike & Fischer 

RR. 91:91ff). 


These VHF channels were allocated only to 140 larger metro- 
politan areas. (10 Fed. Reg. 12267-9, September 29, 1945). It was 
recognized even then, however, that ''a nationwide and competitive 
system of television broadcasting could not be established with only 
12 channels. (Statement on Allocation of Television Channels, supra, 
91:96.).Thus, in 1948 the Commission froze all further licensing of 
assigned VHF channels and then opened a major rule-making proceed- 
ing to consider the entire matter of anationwide table of assignments, 
including for the first time the use of UHF. In July 1951, in its Fourth 
Report and Order on Television Allocations, 1 Pike & Fischer, RR. 
91:551-9, issued while the larger rule-making was still in progress, 


the Commission again stated the necessity for using UHF as well as 
| 
VHF inasmuch as it had 


" , . proposed an assignment table which would 
make our television system truly nationwide by 
providing television to many communities of the 
country presently without provision for any tele- 
vision service. The Commission could accom- 
plish this end only by making extensive use of | 
UHF channels as well as VHF." Id. , 91:556. 


Finally, the major rule-making proceeding concluded and on 
April 14, 1952, the Commission released its massive Sixth Report 
and Order on Television Allocations, 1 Pike & Fischer 91:599-1002a, 
to which was appended a nationwide Table of Assignments: In that 
Table UHF channels from the lower band (Channels 14-65), as well 
as VHF channels, were assigned to communities? indeed, some 
pe ete ea 
2 while FM tadio facilities had also been allocated by means of such a table, AM or standard radio 


broadcast facilities had not, but had been assigned on the basis of case-by-case licensing of applicants. 
That difference is decisive in considering the authorities cited by petitioner. See foomote, 15, infra. 
| 


3 The upper UHF band, channels 66-83, were reserved for application and ment to communities 
which either had no assignment in the Table or had not been assigned either an educational or com- 
mercial facility. Thus, these upper channels came to be called the “flexibility channels” because of 
their availability for assignment by these general criteria. Id., 91:608-610, pars. 26-32. 
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communities received only UHF assignments. Near the outset of the 
Sixth Report, the Commission stated the principles, which it had 
drawn from sections 1 and 307 (b) of the Communications Act of 19344 


to guide it in assigning channels (Id. , 91:620, par. 63): 


"Priority No. 1: To provide at least one tele- 
vision service to all parts of the United States. 


"Priority No. 2: To provide each community 
with at least one television broadcast station. 


"Priority No. 3: To provide a choice of at 
least two television services to all parts of the 
United States. 


"Priority No. 4: To provide each community 
with ‘at least two television broadcast stations. 


"Priority No. 5: Any channels which remain 
unassigned under the foregoing priorities will be 
assigned to the various communities depending on 
the size of the population of each community, the 
geographical location of such community, and the 
number of television services available to such 
community from television stations located in 
other communities." 

These principles, combined with the "significant fact that we 
could not make’ all assignments in the Table within the VHF" (Id. , 
91:621, par. 66), led the Commission to embrace the idea of inter- 
mixture, that is, of assigning both VHF and UHF channels in many 
communities. However, as stated, from the outset many areas re- 
ceived only UHF assignments, and in general VHF, because of its 
wide coverage ability, was concentrated most heavily in metropolitan 
centers? Id., 91:621-2, pars, 66-68. Thus, Springfield was 
assigned one VHF (No. 2) and two UHF (Nos. 20 and 66) channels, 
No. 66 being reserved for educational television. 


In adopting intermixture the Commission noted that a "problem" 


was thus created (Id. , 91:621, par. 66), and it dealt at some length 


F 47 U.S.C. 151, 48 Stat. 1064, as amended May 20, 1957, 50 Stat. 189; 47 U.S.C. 30%b), 
48 Stat. 1083, as amended June 5, 1936, 49 Stat. 1475. 


5 Moreover, many of these channels assigned to such centers in 1945 had since been licensed and gone 
into operation. 


with that problem. Id., 91:661-5, pars: 189-200. It answered par- 
ticularly the contentions of certain parties that UHF could not compete 
directly with VHF and that section 307 (b) of the 1934 Act therefore 
required separate nationwide tables of allocation for the two. Its 


answer on the law was this: | 
| 

‘we must, however, reject the contention of the 
parties that Section 307 (b) requires the Commis - 
sion to treat VHF channels as completely differ- 
ent from UHF channels* in making an Assignment 
Table. We think it clear that the fair, efficient 
and equitable distribution required by the Com- 
munications Act has reference to over-all distri- 
bution within any given radio service and not with 
respect to every type of station within a service. 
Federal Radio Commission v. Nelson Brothers 


Bond and Mortgage Company, 289 U.S. 266, at 
281." 


| 
Turning to the problem itself the Commission noted that televi- 
sion, particularly UHF, was still in an early stage of development, 
and it voiced the hope that UHF stations would "eventually compete on 
a favorable basis with stations in the VHF." (Id. , 91:664, par. 197). 


The ensuing three and one-half years were to see this hope com- 
pletely dashed. For a variety of reasons UHF did not prove able to 
compete favorably with VHF on an intermixed basis, nor even to sur- 
vive generally in areas receiving more than one VHF service’ although 
it survived and even prospered as a service in all-UHF areas. A cir- 
cularity of discouraging factors (see footnote 6) resulted in an appal- 
lingly low percentage of applications for assigned UHF channels and 
in intermixed areas a correspondingly high percentage of surrendered 


or unused licenses among those that were granted. (See R. 193-205, 
© Emphasis supplied in this sentence. 


6 The reasons for UHF’s competitive failure are well-known and are summa in the Commission's 
Report and Order of June 26, 1956, 13 Pike & Fischer RR. 1571-88, discussed below. Briefly, for 
technical reasons UHF was poorly suited to uneven terrain and clogged skylines; it left shadow areas 
behind silhouetted outlines and produced poorer pictures, It required more sensitive transmission 
equipment, greater power, and higher antennas to achieve even inferior service ranges. The viewers 
required either a more expensive receiver or a special adapter and, significantly, | the cheapest form of 
adapter was the strip-band tuner which selected only one or two UHF channels rather than the whole UHF 
spectrum. These reasons, mostly attributable to the late and weak development of UHF and none of 
them insoluble, led advertisers and networks w prefer VHF outlets, even on a shate-time basis, because 
of their greater audience. 
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R. 225-6). The reverse of this picture was a series of protracted and 
bitter struggles'to secure available VHF channels with the result that 

these facilities were also wasting; Springfield's channel 2 provided an 
example of this situation (See Br. 6, 9). 


This situation by late 1955 led to a spate of requests for deinter- 
mixture of various communities where UHF had proved viable thus far 
but was now threatened by the imminent licensing of local VHF chan- 
nels. Since most of the larger cities (such as Washington, D. C.) 
already had multiple VHF service, these requests focussed principally 
on middle sized communities, such as Springfield, where contests for 
a single VHF assignment had delayed the onset of local VHF, but UHF 
service was already being provided. However, on November 10, 1955, 
the Commission,on the theory that it faced a general condition rather 
than a series of isolated cases, denied all of these requests and ini- 
tiated a new study of the entire allocation and intermixture problem. 
First Report on Deintermixture, 13 Pike & Fischer 1522 ff. 


The Report and Order resulting from this new study was released 
on June 26, 1956 (13 Pike & Fischer RR. 1571-88; hereafter called the 
Second Deintermixture Report) and was a new landmark. It faced up 
frankly to the failure of intermixture to achieve the goals which had 
been laid down in 1952. Those goals were summarized at the outset 
(Id. , p. 1572): 

"3. Briefly stated, those objectives were to 


encourage the development of a nationwide, compet- 
itive television system in which: 


'(a) All areas would have at least one 
service; 


"(b) The largest possible number of 
communities would have at least one local 
television station; and 


"(c) Multiple services would be avail- 
able in as many communities and areas as 
possible to provide adequate program choice 
to the public and encourage the development 
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of competition — among broadcasters, 
networks and other elements of the in- 
dustry." 


Progress (the Report continued) had been made towards these 
objectives, particularly the first, but serious problems lay in the way 
of further progress (Id. , 1573): 


'(a) The limitation to 12 channels in the VHF 
band, and | 


"(b) Difficulties which have been experienced 
in achieving fuller utilization of the 70 UHF chan- 
nels. These difficulties have been ascribed chiefly 
to: 

"(1) The large numbers of VHF-only 
receivers in use and the high proportion | 
of VHF-only receivers which continue to 
be manufactured. 


(2) Performance deficiencies of 
UHF transmitting and receiving equip- 
ment during the initial 4-year period of 
the utilization of UHF for television 
broadcasting. 


'(3) The consequent preference of 
program and revenue sources for VHF 
outlets." 

These intractable facts (see also footnote 6, above) had spelled 
the failure of intermixture, and the Commission, therefore, now con- 
sidered the various proposals which had been made by parties to the 
proceeding. Of these, it concluded that the best long-range solution 

| 
appeared to lie with conversion of all television broadcasting to the 
larger UHF spectrum. Accordingly, it inaugurated a program of 
research and study directed to solving the technical difficulties and 
public dislocations which such a massive reallocation would involve. 
1 | 
Id., pp. 1577-81. 
| 

As noted by the Commission, many of UHF's technical difficulties were due fo its late start and 
slow development, and in some respects (Id., p. 1578, par. 20) it possessed inherent electronic 
advantages over VHF. 

The Commission also noted that its proposal would free VHF facilities for possible use in other 
developing areas to which they are well suited, ¢.g., land mobile services (Id., [p. 1581). The 
proposal for nationwide, as opposed to selective, deintermixture was rejected by the Commission as 
impracticable on any sufficient scale (Id., pp. 1576-7). | 

| 
| 
| 
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In an effort to provide interim relief to certain communities 


where the need for increased competition in television service was 
most acute, the Commission ordered a series of specific rule-making 
channel reallocation proceedings looking toward possible deintermix- 
ture of the areas in question, either to an all-UHF basis (by the deletion 
of local VHF channel assignments) or to an all-VHF basis (by the addi- 
tion of one or more VHF channels and thus the practical preclusion of 
all UHF service in that area). In ordering deintermixture of the 
former type, to an all-UHF basis, the Commission stated that its 
decision would be based on such factors as these (Id. , p. 1582): — 


"1. Whether significant numbers of people 
would lack service as a result of the elimination 
of the VHF channel. 


2. Whether one or more UHF stations are 
operating in the area. 


3. Whether a reasonably high proportion 
of the sets in use can receive UHF signals. 


4. Whether the terrain is reasonably 
favorable for UHF coverage. 


"5, Whether, taking into account all 
the local circumstances, the elimination of a 
VHF channel would be consistent with the objec- 
tive of improving the opportunities for effective 
competition among a greater number of stations." 


B 


The Springfield Deintermixture; 
The Procee s Below 


In line with the above criteria, Springfield, Illinois, as well as 
the nearby city of Peoria, had been selected for new rule-making 


8 This latter type of deintermixture was accomplished in St. Louis as a consequence of the reassign 
ment of Channel 2 to that city after its deletion from Springfield. Petitioner here only attacks the 
order so far as it deletes Channel 2 from Springfield. As to the basis for assigning Channel 2 fo St. 
Louis, it is sufficient simply to notice the Commission's announced criteria for deintermixture to an all- 
VHF basis and to point out that they were fully met in the case of St. Louis (Id., p. 1582): Sat 
“1, Whether it is possible to locate the new transmitter \so as to meet minimum transmitter spacings. 
“2. Whether, in'cases where it is necessary to move the channel from another city, there is greater 
need for the channel in the area to which it is proposed to be assigned. 
"3. Whether the'addition of a new VHF assignment would be consistent with the objective of 
improving the opportunities for effective competition among a greater number of stations.” 
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proceedings based on Commission proposals to delete their assigned 
VHF channels and replace them with UHF channels. The Springfield 
proceedings lasted from June 26, 1956 to March 1, 1957, and were 
participated in by all the parties to this appeal as well as other inter- 
ested parties. On the latter date, the Commission released the Report 
and Order (R. 679-695) attacked here by petitioner, directiong the de- 
letion of Channel 2 from Springfield for reasons fully set forth in that 
document itself. In terms of the above-quoted criteria , which it re- 
stated at the outset of the Report (R. 682), the Commission found in 
substance as follows: 


1. Whether significant numbers of people would lack service 
as a result of the elimination of the VHF channel. No existing service 
would be lost because no station was then operating on the channel 
(R. 683). As to potential service, there were conflicting opinions and 
predictions in the record concerning a possible "white area" not within 
any other grade B contour which might result southeast of Springfield 
from the removal of channel 2 from the area. The estimates of its 
possible area, which also depended on operating power and antenna 
height of any UHF substitute, ranged from 0 to 499 square miles and 
proffered estimates of population ranged from 0 to 12,243 persons. 
There was evidence that the counties embracing the area had 65% tele- 
vision set saturation and that there was, in fact, some service now 
being provided to the area (Ibid; see R. 464, 928). Finally, taking a 
total view of its proposed action, the Commission noted that the real- 
location of channels to St. Louis and Terre Haute would provide a first 
service to "white areas" in those communities approximating 308 
square miles with nearly 3,000 persons (R. 684-5). Thus, in answering 
petitioner's petition for reconsideration on this point the Commission 
termed the conceivable loss "insignificant." (R. 1112). 


2. Whether one or more UHF stations are opera in the area. 
The Commission noted that "the Springfield area is predominantly UHF 
in the sense that a number of UHF stations are presently operating 
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there and relatively little VHF service invades the area." (R. 682). 
Springfield already had one UHF station and other UHF stations reached 
the area from Decatur (37 miles), Bloomington (56 miles) and Peoria’ 
(2 stations; 58 miles). One VHF station in Champaign (78 miles) 
reached the area (R. 682-3). 


3. Whether a reasonably high proportion of the sets in use can 
receive UHF signals. "The parties agree that virtually all sets in the 
Springfield area are equipped for UHF transmissions." (R. 683). 
Specifically, the Commission found the percentages to be 100% in 
Springfield, 99% in Sangamon County (where Springfield is located) as 
a whole, and 87.1% of the homes in the surrounding nine-county area 
(Ibid.). 


4. Whether the terrain is reasonably favorable for UHF coverage. 
The flat terrain in the Springfield area is ideally suited for UHF pro- 
pagation"” (Ibid.), and there are "few hills or other prominent features 
which might restrict UHF coverage" (Ibid.). 


5. Whether, taking into account all the local circumstances, the 
elimination of a VHF channel would be consistent with the objective of 


improving the opportunities for effective competition among a greater 
number of stations. Here the Commission extensively summarized the 
conflicting arguments of the parties supporting and opposing deinter- 
mixture (R. 687-689, pars. 22-24); it noted that the area was suited 
to UHF and was in fact predominantly UHF, and that additional UHF 
channels could be assigned to the area from the lower portion of the 
spectrum. In contrast, the Commission found that the addition of 
another VHF service, together with the present signal from Champaign, 


might destroy otherwise viable UHF competition. Finally, it noted 


9 Simultaneously the Commission had ordered deintermixture of Peoria by removing channel 8 from 
that city, for closely parallel reasons. The VHF stations in Springfield and Peoria would have invaded 
each other's service areas thus providing each city with three VHF signals, including Champaign's 
station. Thus, the simultaneous deintermixtures of the two cities were complementary parts of an effort 
to create in central Illinois a large area free from multiple VHF signals, which the Commission had 
found so fatai to UHF services. (R. 689) /The Peoria deintermixture case is now before this Court in 


WIRL Television Company v. United States et al., Nos. 13,768, 13, 7169, and 13,912, appeals from 
F.C.C. Docket No. 21,749, 15 Pike & Fischer R. R. 1550c/. 
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that deintermixture in Springfield would comport with the simultane- 
ously ordered deintermixture of Peoria (docket no. 11749; see footnote 
9, above) since a VHF signal from either city would invade the service 
area of UHF stations in the other (R. 689). For these reasons, the 
Commission concluded "that the deletion of channel 2 from the Spring- 
field area will enhance the opportunities for more ececure competition 
among a greater number of stations." 
The Commission also stated that quite apart from the foregoing 
reasons, it found "compelling reasons" for deleting channel 2 in order 
to free it for more "effective and efficient" utilization elsewhere, in 
St. Louis and Terre Haute. (R. 689, par. 25; see also R. 687-8, par. 
22). 


Therefore, the Commission ordered removal of channel 2 from 
Springfield, and simultaneously reassigned it to St. Louis and Terre 
Haute (R. 692). In the same order it assigned UHF Channel 26 to 


Springfield and ordered that Channel 36 be reassigned to! Springfield 
from St. Louis,” provided that Signal Hill indicated its willingness to 
give up its existing authorization for that channel prior to March 15, 
1957; otherwise Channel 39, instead of 36, should be assigned to 
Springfield. (R. 693-4). On March 8, 1957 Signal Hill notified 
that it would accept the temporary authorization on Channel 2 as reas- 
signed to St. Louis and thereby free Channel 36 for assignment to 
Springfield (R. 696). | 
Petitioner, a full participant in the rule-making proceedings , 
had previously been an applicant for license to operate on Channel 2, 
as formerly assigned to Springfield, but had lost out after lengthy com- 


co Dae 
parative hearings between itself and intervenor WMAY-TV. |The 


10 The Commission's preference for Channel 36 as a second new UHF facility for Springfield was due 
to evidence of record that some receivers between St. Louis and Springfield had UHF strip (i.e. , single 
channel) tuners already set to receive that channel and they might therefore continue to receive the 
channel notwithstanding its transfer to Springfield. | The Commission found that the advent of one and 
ultimately two more VHF stations in St. Louis foredoomed hope of further UHF operation in that city. 
(R. 690-694, pars. 29-31, 34-36). 


11 Those separate proceedings are now before this Court on appeal by petitioner in case no. 13,991, 
Sangamon Valley Television Corporation v. United States, et al. | 
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license granted WMAY-TV on June 27, 1956 had been conditioned on the 
Commission's right to substitute another channel, should the then- 
inaugurated deintermixture proceedings result in deletion of Channel 2. } 
On March 22, 1957, petitioner, notwithstanding its status as an already 
disappointed applicant for Channel 2, sought reconsideration of the de- 
cision to remove that channel from Springfield; indeed, some 36 plead- 
ings were filed in connection with various efforts to secure reconsider- 
ation (R. 1103ff). In a Memorandum Opinion and Order released June 
24, 1957 (R. 1103-1112), the Commission reaffirmed its previous deci- 
sion in the face of petitioner's protest, stating: 


"We hold, after careful reconsideration of the 
arguments advanced by the aforementioned peti- 
tioners, that deintermixture is not contrary to 
the statutory policy of free competition in the 
broadcast industry; that the transfer of Channel 
2 from Springfield to St. Louis and Terre Haute 
will enhance the opportunities for more effective 
competition among a greater number of stations 
in the’ public interest; that the retention of Chan- 
nel 2 in Springfield would reduce or destroy the 
usefulness of UHF assignments in Springfield, 
Decatur, and in other nearby communities, and 
such action would be neither equitable nor effi- 
cient and would not serve to meet the objective 
of Section 307 (b) of the Communications Act." 
(R. 1111, 1112) 


This petition for review followed on July 3, 1957. 


STATUTES INVOLVED 


Section 1 of the Communications Act of 1934)" June 19, 1934, 
48 Stat. 1064, as amended May 20, 1937, 50 Stat. 189, 47 U.S.C. 151: 


"For the purpose of regulating interstate and 
foreign commerce in communication by wire and 
radio so as to make available, so far as possible, 
to all the people of the United States a rapid, effi- 
cient, Nation-wide, and world-wide wire and radio 


32 Section Xb) of the 1934 Act, 47 U.S.C. 153(b), of course, defines “radio communication” to 
include “transmission by radio of . . . . pictures”, that is, to include television. 
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communication service with adequate facilities 
at reasonable charges, for the purpose of the | 
national defense, for the purpose of promoting | 
safety of life and property through the use of 

wire and radio communication, and for the pur 
pose of securing a more effective execution of 
this policy by centralizing authority heretofore 
granted by law to several agencies and by gran’ 
ing additional authority with respect to inter- 

state and foreign commerce in wire and radio | 
communication, there is hereby created a com- 
mission to be known as the "Federal Communi- 

cations Commission", which shall be constituted 
as hereinafter provided, and which shall execute 


and enforce the provisions of this chapter." 
| 


Section 303 (a), (d), (g), and (r) in part, of that Act, June 19, 
1934, 48 Stat. 1082, as amended May 20, 1937, 50 Stat. 190-1, 
47 U.S.C. 303(a), (d), (g), and (r) in part: 
"Except as otherwise provided in this ian 
ter, the Commission from time to time, as pub- 


lic convenience, interest, or necessity requires 
shall -- 


'(a) Classify radio stations; 


'(d) Determine the location of classes of 
stations or individual stations; 
| 
"(g) Study new uses for radio, provide for 
experimental uses of frequencies, and general- 
ly encourage the larger and more effective use, 
of radio in the public interest; | 


‘(r) Make such rules and regulations and | 
prescribe such restrictions and conditions, not 
inconsistent with law, as may be necessary to 
carry out the provisions of this chapter . . .|." 


Section 307 (b) of the 1934 Act, June 19, 1934, 48 Stat. 1083, as a- 
mended June 5, 1936, 49 Stat. 1475, 47 U.S.C. 307(b), (supplanting section 9 
of the Radio Act of 1927, February 23, 1927, 44 Stat. 1166, as amended 
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March 28, 1928, 45 Stat. 373, and March 4, 1929, 45 Stat. 1559, 
former 47 U.S.C. 89): 
"(b) In considering applications for licenses, 
and modifications and renewals thereof, whenand 
insofar as there is demand for the same, the Com- 
mission shall make such distribution of licenses, 
frequencies, hours of operation, and of power 
among the several States and communities as to 


provide a fair, efficient, and equitable distribution 
of radio service to each of the same." 


SUMMARY OF ARGUMENT 


1. Petitioner's contention that Springfield had in effect a vested 
right to at least one VHF channel is based on three false assumptions 
about Section 307 (b) of the 1934 Communications Act, and as the assump- 
tions are false, its claim must fail: 


a. Petitioner erroneously assumes that Section 307 (b) requires 


separate allocation of VHF and UHF channels. Actually, the Commis- 
sion need not assign VHF channels at all, if it finds a better method to 
insure the "fair, efficient, and equitable" distribution of television 
service in the United States. In fact, in its Second Report on Deinter- 
mixture, the Commission has proposed the ultimate conversion of all 
television broadcasting to the UHF spectrum, and the various March 1, 
1957 deintermixture orders were, ina sense, merely local applications 


of the same approach. Petitioner confuses the Commission's duty to 
provide for service with an obligation to provide a particular type of 
service, namely, VHF rather than UHF — but it is the former which 
Section 307(b) enforces upon the Commission. 


b. In asserting that Springfield is entitled to at least one VHF 
channel, petitioner also seeks to set the private interests of applicants 
for a VHF station license above the public's right to a "fair, efficient, 
and equitable" share of service, which Section 307(b) seeks to assure. 
Since VHF had proven lethal when intermixed with UHF and since the 
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Springfield area had available many more UHF channel ass ignments 
than VHF, the Commission was amply justified under Section 307 (b) 
in seeking to preserve UHF service in the area. | 


c. Finally, petitioner assumes that the Commission's obliga- 
tions under Section 307 (b) must prevail over its companibn duty under 
Sections 1 and 303 (g) of the 1934 Act to foster maximum possible use 
of available television facilities in the Springfield area. | But these 
duties are equally incumbent upon the Commission and the Commis- 
sion's action here served both policies. By encouraging the maximum 
use of Springfield's channel assignments it also provided for a "fair, 
efficient, and equitable" service to the area. This was) in line with 
its experience that VHF tends to destroy UHF service, rather than 
merely compete with it, and thereby to reduce the amount and variety 
of service available to the public. | 


2. Analysis of the Springfield order not only reveals the foregoing 


fallacies in petitioner's argument but demonstrates the desirability, under 
Section 307 (b), of the Commission's deintermixture action. The order 
was complementary to a similar order deintermixing the nearby city 

of Peoria, Ill., and, together, the two orders removed the threat that 

two or three VHF stations operating in central Dlinois would destroy, 

and thenceforth preclude, all UHF service in the area. | Since the as- 


signed UHF facilities, including 5 stations already operating, were 


far more numerous and included assignments to many smaller com- 
munities which could not otherwise receive a local service; since the 
percentage of area sets equipped to receive VHF already approached 
100%; and since the area was electronically ideal for UBF service, 
the threat was a most serious one and the remedy taken by the Com- 
mission was in complete accord with Section 307 (b). | 


3. In ordering the Springfield deintermixture the Commission 
considered not only the needs of the central Dlinois public, dictating 
the deletion of Channel 2, but also the use to which the deleted VHF 
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channel could be put in the predominantly VHF cities of St. Louis and 
Terre Haute. It carefully considered and answered the conjectural 
claim that a "white area" might result some distance southeast of 
Springfield after deintermixture. It found the evidence as to the exist- 
ence and size of such an area so uncertain as opposed to the positive 
known benefits of deintermixture that it was entirely justified in dis- 
counting the claim. Thus, the Commission's deintermixture order 
was calculated to implement, rather than frustrate the command of 
Section 307 (b), by encouraging the fullest possible use of all channels 
in the central Illinois area, rather than merely two or three having 
the capacity to silence all other service. 


4. Hence, there is no basis for petitioner's charge that the order 
was designed for "the sole and unlawful objective" of fostering the posi- 
tions of Signal Hill and Plains. Deintermixture action taken in the pub- 
lic interest is rendered no less so because it may incidentally benefit 
existing UHF licensees, or disappoint existing or potential VHF licen- 
sees. Indeed, virtually every Commission action undertaken in further- 


ance of the public interest necessarily and concomitantly causes some 


benefit or detriment to one or more private interests. The Commis- 
sion here was amply justified in finding the order to be in furtherance 
of the public interest and its action should be affirmed. 
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ARGUMENT 


I | 
THE COMMISSION HAD THE AUTHORITY TO 
ORDER DEINTERMIXTURE OF SPRINGFIELD, 
SECTION 307 (b) DID NOT FORBID IT TO DO|SO. 

The Statement of the Case (supra pp. 1-8) makes/it clear that 
the problem of television allocations has been a vexing one, at best. 
Moreover, it peculiarly requires the sort of "quasi-legislative policy 
decision” in which the Commission must exercise broad discretion: 
Faced with the failure of intermixture, the Commission made sucha 
"policy decision" in a tentative but thoughtful manner, envisioning the 
long-range conversion of all television broadcasting to the UHF spec- 
trum if further study shows that that can be achieved, and, in the inter- 
im, proposing the deintermixture of certain communities selected by 
carefully formulated criteria. (Second Deintermixture Report of June 
26, 1956, supra, page 8.). No one questions the intrinsic validity 
of those criteria, nor does anyone dispute that they apply to Springfield. 


Petitioner's claim is rather that section 307 (b) of the Communi- 
cations Act of 1934 forbade the Commission to delete channel 2 from 
Springfield, and thus forbade it to order deintermixture, Presumably 
the same argument would apply to every other community of similar 
size and would equally interdict all long-range plans to depart from 
VHF television altogether in an effort to secure fuller and more varied 
broadcasting service throughout the country. We think this comes down 
to saying that Springfield had a vested right to a VHF channel and that 


13 Coastal Bend Television Company v. Federal Communications Commission, | ‘(stay proceedings) 

97 U.S. App. D.C. 339, 341, 231 F. 24 498, 500. There the Commission's decision attacked was 

its refusal to stay a series of VHF license grants in areas where deintermixture requests were pending, but 
the Court noted that the refusal to stay was based on Commission judgment in channel allocation. 


Repeatedly in other cases involving channel allocation matters this Court has ns Comm d the Commission's 
broad discretion, See, e.g. Easton Publishing Co, v. Federal Communications Commission, 85 U.S. 
App. D.C. 83, 39-40, 175 F. 2d 344, 350-1; Logansport Broadcasting Corp. v. United States, 93 U.S. 
App. D.C. 342, 345, 210 F. 2d 24, 27; Van Cur: r Broadcasting Corp. v. United States, 98 U.S. App. 
D.C. 432, 434-5, 236 F. 2d 727, 729-30: Coastal Bend Television eae eaty v.| Federal Communications 
Commission, (on the merits) 98 U.S. App. D.C. 251, 255, 234 F. 2d 686, 690; Gerico Investment Co. 
v. Federal Communications Commission, 99 U.S. App. D.C. 379, 381-2, 240 F. 2d 410, 412-3. 
Moreover, the Commission's rule-making, as oposed to its adjudicatory power, is also one of broad 
discretion, See, €.g. National Broadcas@s Co, v. United States, 319 U.S. 190; United States v. 
Storer Broadcasting Co., 351 U.S. 192. us ,in both basic respects, the Commission's deintermixture 
decision, was met with a strong presumption of validity. 
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in an area where the Commission's discretion is concededly very 
broad indeed, it had no real choice at all. 


1. Underlying the argument is the false premise that section 
307 (b) requires the Commission to deal separately with VHF channels 
in providing for a "fair, efficient, and equitable" distribution of tele- 
vision "service" throughout the United States. This confuses the statu- 
tory reference to "service", as such, with the "type" of broadcasting 
medium which the Commission selects for providing that service. It 
is a notion which the Commission properly rejected even in the 1952 
Sixth Report and Order (quoted p. 5, above), on which petitioner 
otherwise relies heavily. 


Section 307 (b) itself lends no support to petitioner's assumption. 
Its very words -- "fair", "efficient", "equitable" -- defy formulariza- 
tion and refute mechanical or numerological concepts of allocation. 
On the contrary, they import a broad discretion in the Commission; 
it was for this reason that long ago when Congress did endorse more 
mechanical principles of allocation in the period of the Davis amend- 
ment (45 Stat. 373, Feb. 28, 1928, see Pet. Br. 35-7), it found it 
necessary to drastically revise and modify the statutory language in 
order to require an "equal" distribution of services throughout estab- 
lished zones and a "fair and equitable" (but not "efficient") distribution 
within each zone. Even then, the Supreme Court recognized that 
Congress had given the Commission considerable discretion in alloca- 
tion matters and dispelled the notion that section 9 of the Radio Act of 
1927 required equality of every type of service, as opposed to equality 
of service itself. Federal Radio Commission v. Nelson Bros. Bond & 
Mortgage Co. , 289 U.S. 266, 281; see also 282. 


Moreover, the present section 307 (b) of the 1934 Act traces its 
language to the original version of section 9 of the 1927 Radio Act, and 
it is noteworthy that at the time that provision was debated in the House 
of Representatives, both its sponsors and opponents agreed that it was 
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designed to vest the Radio Commission with broad discretion in alloca- 
tion matters. See remarks of Reps. Scott and McKeown, 68 Cong. Rec. 
2568-9. And when that language was restored by the 1936 Amendment 
to section 307 (b), it was explained by the Senate manager that the 
Commission desired to have its full discretion restored because the 
zone idea had in fact frustrated the statutory purpose. Remarks of 
Sen. Wheeler, 80 Cong. Rec. 6032. Now it would seem that petitioner 
seeks to have Springfield decreed in effect a zone entitled of right to at 
least one VHF channel. 


Finally , as to Congressional authority for the Commission's 
action here, it should be pointed out that two committees of Congress 


directly concerned with television regulation have recently examined 
and approved the Commission's program of selective deintermixture. 
Thus, House Report No. 607, 85th Cong. , 1st Sess. , Anti-Trust Sub- 
committee of the Committee on the Judiciary, dated June 24, 1957, 


concluded its study of deintermixture in the following language (p. 20): 


"The Committee recommends that, pending the 
outcome of the proposed program of research 
and development concerning the feasibility of a 
major shift to UHF, the Commission vigorously 
press forward its program of selective deinter- 
mixture, of which its reports and orders of Feb- 
ruary 26, 1957, are a partial result. The Com- 
mission should broaden this program to include 
many more markets if feasible in the public in- 
terest, and should continue to order the removal 
or conversion of existing stations where the pub- 
lic interest requires." 


Likewise, Senate Report No. 2769, 84th Cong., 2d. Sess. , Com- 
mittee on Interstate and Foreign Commerce ("The Television Inquiry- 
Allocation Phase"), dated July 23, 1956, was devoted entirely to allo- 
cation matters, and it summarized the Committee's views on the pro- 
posed deintermixtures by stating that the Committee (p. 14): 


"Specifically approved the Commission's interim 
program of selective deintermixture urging that 
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this essential preliminary step be pursued as 
broadly and rapidly as possible." 


In terms of section 307 (b), the reasons for this wholehearted 
endorsement of deintermixture were clearly put in House Report No. 


607, supra, p. 17: 


"The Commission has laid down clear perspec- 
tives for a nationwide and competitive service 
and has declared the wide use of the UHF por- 
tion of the spectrum to be essential for their 
realization. Almost from the beginning, also, 
the Commission has clearly perceived the ina- 
bility of UHF to compete on terms of equality 
with VHF broadcasting. From these virtually 
unchallenged premises flows the inescapable 
conclusion that the development of UHF must 
be given vigorous and effective regulatory sup- 
port if the national objectives are to be achieved." 

That statement, we think, sufficiently answers petitioner's bland 
query (Br. 7) as to why "the UHF operators’ self-interests" should be 
protected if VHF is in fact so superior as to require protection for 
UHF? The question harks back to the jungle-law era of radio service, 
when it was "kill or be killed" but the ultimate victim was the listening 
public. Of course, here too it is the viewing public, not the operators 
who serve them, which the Commission seeks to protect. The proposal 
to return to the "good old days" may be understandable from the view- 
point of petitioner's own interests -- indeed, it may be supposed that, 
but for VHF's ability to silence all other Springfield competition, peti- 
tioner would not be in this Court -- but it is utterly at war with the 
public interest which the Commission must serve. The experience of 
Springfield itself reveals that UHF can satisfactorily serve an area 
where its devélopment has not been blighted with the admixture of 


overwhelming VHF competition. 


baa Those reports also summarize the brute facts which spelled the death of intermixture as a guiding 
Commission concept. See House Report No. 607, supra, pp. 6-14; Senate Rept.No. 2769, supra, 
pp. 2-3. : : 
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2. The fact is that it is petitioner who has confused the station 
operator's interest in assured profits with the interest of the Spring- 
field viewing public in receiving a "fair, efficient, and equitable" 
share of radio service. It is the latter which section 307 (b) requires, 
not a particular quota of stations of one type or another , and, of 
course, service to the public cannot permissibly be measured by the 
ability of one station to achieve a monopoly position by driving other 
stations off the air. While this seems too obvious to require documenta- 
tion, it may be noted that in Easton Publishing Co. v. Allentown Broad- 
casting Corp. , 85 U.S. App. D.C. 33, 38-40, 175 F. 2d 344, 349-51, 
this Court held that nothing in section 307 (b) either required or forbade 
the Commission to assign AM and FM facilities separately. In each 
case it was a matter for Commission judgment of the community's need 
for service, as such. Nothing that followed in that case| (see Federal 
Communications Commission v. Allentown Broadcasting Corp. , 349 
U.S. 358, 362) or, that has been decided elsewhere, has modified that 
principle me and it is even more valid for television than it was for radio. 


The briefest reflection shows that it must be so. The Commis- 
sion need never have authorized broadcasting on VHF at all; indeed, 
its Second Report on Deintermixture envisions ultimately doing away 
with it altogether. (Supra, p.7 ). Between that sort|of nationwide 
deintermixture and the sort effected locally in central agai there 
is a difference of degree only, not of kind, for television - - unlike 
radio -- provides only area-wide service. Springfield operators and 
applicants can claim no rights vis-a-vis those in St. Louis because 


| 
they can suffer no injury or destructive comparison in their own 
13” The cases cited by petitioner at Br. 48-9 to support its view of the statute dono such thing. Those 
cases involved comparative applications from different communities seeking the sous AM radio facility: 
AM facilities were not allocated by nationwide rule-making, as in the case of €M radio and television 
facilities, but on a case-by-case adjudicatory basis. See foomote 2 above. C quently, in the 
cases cited by petitioner, the Commission had to make an inescapable choice between the relative 
needs of two different communities, rather than providing simultaneously for the eds of both, as it 
was able to do in the present case. The fact that the Commission also legitimately looked to the 
need for better service in St. Louis and Terre Haute, however, ought not to obscure its cocem with 
Springfield. It was that concem which initiated the notice of proposed rule- making on June 26, 1956 
(R. 1, 2) and it was also that concern which is most stressed in its Report and Order of February 26, 
1957, ordering deintermixture (R. 689). | That Report shows on its face that the Commission 
considered the problems of Springfield separately from the question of reassigning (Channel 2 to other 
communities (R. 682-685). | 
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market. The Commission's concern, on the other hand, is to provide 
the fullest and most competitive service possible to each market. De- 
intermixture, benefitting both the Springfield and the St. Louis and 
Terre Haute publics, was well articulated to that objective. 


3. These plain truths point up a final fallacy in petitioner's view 
of section 307(b), namely the unwarranted notion that it somehow par- 
takes of the quality of higher law, overriding all other statutory duties 
imposed upon the Commission. To dispel that notion we have above set 
out sections 1 and 303(g) of the Communications Act of 1934 which im- 
pose upon the Commission the duty to encourage the maximum possible 
use of radio and television facilities. In Logansport Broadcasting Corp. 
v. United States, 93 U.S. App. D.C. 342, at 344-5, 210 F. 2d 24, at 
26-7, this Courti pointed out that section 307(b) must be read together 
with section 303, 47 U.S.C. 303,of the Act (and the same is undoubtedly 
true in the case of the Congressional declaration of purpose set forth in 


section 1, 47 U.S.C. 151), and in Pinellas Broadcasting Co. v. Federal 
Communications Commission, 97 U.S. App. D.C. $26 at 329, 230 F. 2d 204, 
at 207, cert. den. 350 U.S. 1007, it said: 


‘In requiring a fair and equitable distribution of 
service Section 307(b) encompasses not only the 
reception of an adequate signal but also commun- 
ity needs for programs of local interest and im- 
portance and for organs of local self-expression". 

See also Federal Communications Commission v. Allentown 


Broadcasting Corp., 349 U.S. 358, 362. 


Therefore; whether or not section 307(b) speaks explicitly of the 
Commission's duty to foster full, competitive and varied service, that 
duty is unmistgkably incumbent upon it. And it seems very clear that 
such service in turn advances the end of achieving a "fair, efficient, 
and equitable" distribution of service. 


No real answer to the charge that the Commission has deserted 
the 1952 Sixth Report and Order is necessary, except to say that, of 
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course it did, because the allocation plan laid down in that Report had 
proved destructive of the objectives which the Commission has consis- 


tently sought. Those objectives, we have shown, accord perfectly with 
the command of section 307 (b). 


It only remains, then, to demonstrate how the Commission could 
and did validly conclude that the Springfield deintermixture would best 
achieve the ends of "fairness, efficiency, and equity” of service to the 


people of that area. 


I 

THE COMMISSION VALIDLY EXERCISED ITS 

AUTHORITY IN THIS CASE; THE DEINTER- | 

MIXTURE OF SPRINGFIELD IMPLEMENTED 

RATHER THAN VIOLATED SECTION 307 (b) 

1. In proposing to deintermix Springfield the Commission pro- 

ceeded from the premise that section 307(b) of the 1934 Act could best 
be implemented by encouraging the fullest use of the channels assigned 
to the area, rather than merely permitting the establishment of the one 
or two possessing the capacity to silence or forestall the use of all 
others. The soundness of that proposition, as we have indicated, seems 
unarguable; it is at least implied in the concepts of a "fair" and "effi- 
cient" allocation of television service, and it would appear to be actively 
required by other provisions (sections 1 and 303 (g)) of the Act quoted 
above. The criteria which guided the Commission's decision (R. 682) 
cannot be condemned, as has also been pointed out, simply because 
they advance the Commission's correlative duties under those provi- 
sions as well as under section 307(b). But it is at all events clear that 
the Commission acted in perfect accordance with section 307 (b). 


2. The situation in Springfield as of the time the Commission 
ordered deletion of Channel 2 was this: That central Ilinois city lies 
in the heart of a large prairie section in which towns of the same size or 
smaller predominate. Therefore, in the 1952 Table of Assignments, as 
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amended, it had been allocated principally UHF channels, r and its flat 
terrain was well suited for UHF operations. The only exceptions were 
Springfield and Peoria, each of which had been assigned a single VHF 
channel which, once licensed, would have the capacity to reach the other 
city. However, five UHF stations within a sixty mile radius of Spring- 
field were already operating, whereas thus far only one VHF signal, 
originating some 78 miles away (Champaign, Illinois), reached the city. 
The percentage of television sets in the area equipped to receive UHF 
unquestionably exceeded 85% and probably approached 100%. 


The licensing of VHF stations in Springfield and in Peoria (whose 
deintermixture was simultaneously considered and ordered by the Com- 
mission) would have meant the advent of not one, but two new stations 
in the Springfield area, or a total of three, including the existing signal 
from Champaign. While UHF had proved viable where only one remote 
VHF signal was competing, the Commission's massive and disappoint- 
ing experience of the previous four years had compelled the conclusion 
that it could not survive in the presence of the threatened multiple VHF 
services. Signal Hill's own experience and forecast in the St. Louis 
area provided pointed record evidence of that fact (R. 123-4). 


Thus, the continuance and ultimate licensing of Springfield's and 
Peoria's VHF assignments would assure the presence of three stations 
in the area but would also spell the likely, if not certain, waste of the 
far more numerous UHF channels, five of which were already on the 
air. Perhaps one or more of the latter might have survived, but the 
Commission's experience all pointed the other way. Certainly, it was 
not required to rely on unsupported hopes as opposed to its informed 
judgment. It had done pretty much that in its Sixth Report and Order 
{1 Pike & Fischer, RR. 91:664-5, pars. 197-200), and the results had 
quelied ali further optimism abouf the chances of UHF in intermixed 
areas. 


16 The Mlinots assignments, as amended to date, are listed at 1 Pike & Fischer R.R. 53:604, 611. 
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It can be seen, then, that fairness to the people of Springfield 
required the Commission to preserve the service they already received; 
that efficiency of service required it to seek maximum utilization of 
the channels assigned to the area; and that equity required it to encour- 
age and protect the greatest possible diversity of service, both in 
terms of programming and of geographic points of origin: in short, 
that the section 307(b) test of a "fair, efficient and equitable™ distribu- 
tion of service itself counselled deintermixture. 


3. These facts petitioner virtually ignores, although they were 
decisive in the Commission's conclusion to remove Channel 2 from 
Springfield (and Channel 8 from Peoria). Not even petitioner, for all 
of its recital of population figures,” questions the 1952 Table of Assign- 
ments in terms of the number of facilities assigned to the Springfield 
area. Assumedly, those assignments were made in the hope that they 


would be used rather than lie idle. The comparison which was decisive 
| 

to the Commission was not between Springfield and St. Louis, but be- 

tween Springfield with and Springfield without intermixture. The fact 


that St. Louis and Terre Haute would also gain by the reassignment of 


Channel 2, does not impugn, but further justifies the decision to remove 
that channel from Springfield. 


4. Petitioner also claims the existence of a possible "white 
area" which the deletion of Channel 2 might cause in parts of Fayette 
and Effingham counties southeast of Springfield. The evidence was un- 
certain, and so was the Commission, as to whether such an area would 
in fact result and how large it might be if it did result: | estimates of 
record varied from 0 to 499 square miles and from 0 to 12, 243 persons. 
The "Survey of Television Reception in Theoretical White Area” submit- 
ted by Plains Television Corporation (R. 180, 181, 182) showed that 
| 


17 Such figures seem to prove at best that numerological arguments can be cited for virtually any 
position, Thus, Illinois has nearly three times the population density of Missouri, and a substantially 
smaller geographical area -- those factors are important in allocating television, facilities, which have 
only a limited range. Yet, Illinois has 58 channel assignments to Missouri's 56. Conversely, Indiana 
is less populous and smaller, yet has more assignments than Illinois. New Yo! k is nearly twice as populous 
and seven-eighths as large, yet has only 15 more assignments than Illinois. e 1 Pike & Fischer 
RR. 58:603-620b generally. 

| 

| 

| 
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considerable service was already being received in the area. Petitioner 
is also ambiguous about the meaning of the phrase "white area”. If it 
refers to present service then, as the Commission stated, Channel 2 
was not providing any service at all and its deletion subtracted nothing. 
If the reference is to the loss of possible future service, then petition- 
er's argument ignores completely the increase in UHF service which 
could be anticipated once the Commission had removed the lethal threat 
of Channel 2. With the removal of Channel 2, the existing UHF stations 
could safely invest in increased power which would reduce, if not elimi- 
nate, the supposed "white area”, and, in fact, Mains Television 
Corporation has already so increased its power. In addition, the sup- 
posed "white area” consists of a small triangle whose apex is close to 
Vandalia, Dlinois (Fig. 1, Calculated Grade B Contours in Springfield 
Area Based on F.C.C. method, attached to Engineering Affidavit of 
Jansky & Bailey, Inc., R. 168) to which the Commission has already 
assigned UHF Channel 28, and a station on this channel at Vandalia 
would give Grade A service to the entire disputed area. Furthermore, 
it can hardly be maintained that the Commission was required to pro- 
vide a conjectural and, in any event, small "white area" with VHF 
service from Springfield at the cost of precluding the diversified and 
competitive service to the region as a whole that the UHF stations would 
make possible once the devastating threat of VHF intrusion was removed. 


5. There is, of course, nothing but petitioner's ipse dixit for the 
charge that the intermixture order was taken "for the sole and unlawful 
objective of fostering the competitive positions of Signal Hill and Plains" 
(Br. 54) and that "the needs of the public thus were subordinated to the 
wishes of the station operators" (Br. 43). It is axiomatic, under our 
system of private broadcasting, that virtually every action of the Com- 
mission undertaken in furtherance of the public interest necessarily 
and simultaneously causes some benefit or detriment to one or more 
private interests. No decision in a comparative hearing, for example, 
preferring one applicant over another for reasons relating to the public 
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| 
interest, can fail to gratify the private hopes of the victor and frustrate 
the private hopes of the loser. So here, while the deletion of Channel 2 
was doubtless most gratifying to Plains, this was but the inevitable pri- 
vate interest benefit concomitant to the Commission's fostering of the 
broader public interest in the multiple UHF service th t was thus as- 
sured the community.® Indeed, as already noted, it may be supposed 
that petitioner would not be urging the retention of Channel 2 in Spring- 
field, as being in the public interest, if it were not for its expectation 
that a VHF station, assured in time of a virtual monopoly in the area, 
would be more in furtherance of petitioner's private interests than a 
mere UHF station which would have to compete on equal terms with 
Plains’ existing UHF station. | 


In discussing @ this very question of the inevitable incidental 
impact on private interests of any constructive deintermixture action, 
the Senate Committee on Interstate and Foreign Commerce had the 


following apt comments (Senate Report No. 269, 84th Cong. 2d Sess. 
p. 9): | 


"It should be made clear that although the commit- 
tee sympathizes with the plight of those who have 
pioneered in UHF broadcasting and regrets the los- 
ses they have suffered, its conclusions as set forth 
in this report are not motivated by any desire to go 
to the economic rescue of these individuals. Rather, 
the committee is concerned with preserving UHF 


18 Similarly, there was nothing “strange” (as petitioner insinuates, Br. 11, 12, 27) in Signal Hill's 
support of the addition of Channel 2 to St. Louis. For, as the Commission found, and the record amply 
showed, Signal Hill could not have long continued to serve St. Louis on Channel 36, or any other UHF 
channel, in competition with the two existing VHF stations and the imminent grant of a third VF station, 
(Par. 28, R. 690), so that the only possibility for four commercial services in $t. Louis lay in the 
deintermixture of St. Louis into an all-VHF area by the addition of another channel. Accérdingly, 
there was nothing at all “strange” in Signal Hill making a virtue of necessity and preferring an opportunity 
to compete with newcomers for a license on such new VHF channel to inevitable suffocation on its existing 
and legally secure UHF authorization. The propriety of the Commission's interim authorization on 
Channel 2, pending the comparative hearing for the right to conduct the regular operation, seems clear 
under Peoples Broadcasting Company v. United States, 93 U.S. App. D.C. 78; 209F. 2d 286.° This 
point is briefed at length in intervenor's brief in Louisiana Purchase Company v. Federal Communications 
Commission, Nos. 13,766 et al., filed January 3, 1958. It is also note-worthy that ‘oples case, 
supra, WGAL, Inc. had filed pleadings “supporting the assignments proposed by the Commission*, 8 Pike 
& Fischer, RR. 275,277, and which required the modification of its earlier authorization, just as Signal 
Hill supported the assignment of Channel 2 to St. Louis. | 
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broadcasting as it exists today, insofar as that 
may be possible, so that the UHF frequencies 
will continue to be used and effectively developed 
to the point where they can occupy their proper 
and essential place in the total television picture. 
If in the process economic benefit inures to 
certain UHF licensees, that is simply an inciden- 
al result of policies which the committee feels 
are vital to the future development of American 
television. Conversely, if economic injury re- 
sults to those who have applied for, or received, 
grants of VHF channels which are deleted in the 
process of deintermixing particular markets, 
that, too, is an unavoidable concomitant of the 
strengthening and preserving of UHF broadcast- 
ing for the benefit of the public generally”. 
(Emphasis supplied) 


CONCLUSION 


The case comes down to this, then: Petitioner, as the unsuccess- 
ful applicant in the Springfield comparative hearings, asks that if it 
prevail on its appeal from said decision, it be given a chance to secure 
a license on the one channel which would dominate, if not silence, all 
other competition in the Springfield area. The Commission, justifiably 
apprehending that very result if Channel 2 was not removed from the 
area, took steps to avoid such a situation. In doing so it has admirably 


confessed and taken cognizance of its own past misjudgments on inter- 
mixture. 


In a previous case where the Commission was actively seeking 
intermixture of similar communities this Court had occasion to point 
out the adverse effects of the intermixture policy, even while it af- 
firmed the Commission's authority to make them: 


"If extinction of UHF stations results from the 
Commission's policy and actions, the responsi- 
bility must lie at the Commission's door". 


Coastal Bend Television Co. v. Federal 
Communications Commission, 97 U.S. 
App. D.C. 339, 341, 231 F. 2d 498, 500 
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Here, the Commission has acted energetically to avoid the extinction 

of UHF, that seemed threatened by its Coastal Bend action, and thus 
effectively to implement the command of section 307 (b), by giving 
Springfield multiple UHF service, rather than unitary VHF service. 

We submit that the wisdom and legality of its action are irreproachable, 


and should be affirmed. 


MONROE OPPENHEIMER 
WILLIAM P. BERNTON 
JAMES H. HELLER 


1026 Woodward Building 
Washington 5, D. C.) 


Attorneys for Intervenor Signal Hill 
Telecasting Corporation 
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BRIEF OF INTERVENOR, SIGNAL HILL TELECASTING | 
WITH RESPECT TO THE ACTION TO BE TAKEN PURSUANT TO 
ORDER OF REMAND 


The question presented to the Court is what action, if any, is 


view of the order of remand of the Supreme Court re- 


appropriate in 
ral's brief in 


ferring to certain representations in the Solicitor Gene 
opposition to the petition for certiorari filed in August 1958 in the 


Supreme Court of the United States. 
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The Solicitor General, in said brief, referred to certain 
testimony given before the Subcommittee on Legislative Oversight of 
the House Committee on Interstate and Foreign Commerce which he 
described as indicating that "after the rule-making proceeding here 
had been initiated by Notice of Proposed Rule-making, and while it 
was under consideration by the Commission, representatives of the 
operator of a UHF station who was interested in having a new VHF 
channel assigned to St. Louis, and representatives of the petitioner 
and the other applicant for a VHF channel 2 in Springfield, who were 
interested in retaining that channel in Springfield, made ex parte 
presentations with respect to merits of the rule-making proceeding to 
various members of the Commission". 


Presumably, this representation was made by the Solicitor 
General to the Supreme Court in view of the action which this Court 
had taken in WKAT Inc. v. Federal Communications Commission, 
___U.S. App.__, 258 F.2d 418, and Massachusetts Bay Telecasters 
Inc. v. Federal Communications Commission, __U.S. App.__, 
261 F.2d 55. However, in each of those cases, ex parte presentations 
had been made jin the course of an adjudicatory hearing in contravention 
of the provisions of 47 USC Sec. 409(c). The present case, we sub- 
mit, is quite different, being a rule-making proceeding in which 
neither as a matter of administrative practice nor statutory provision 
has there been any bar to ex parte discussions, as such. 


As was stated in the motion filed by it in this Court on 
November 26, 1958, the Federal Communications Commission has 
traditionally taken the position that "in exercising its quasi-legislative 
functions, the Commission is not limited solely to the consideration of 
matters presented on the record." To the contrary, the Commissioners, 


id In the WKAT, Inc. case there were also involved charges of bribery and other 
improper influences. The Solicitor General made no suggestion that there was 
any such element of impropriety in the present case. 


3 | 
in rule-making proceedings, have followed a relatively flexible and in- 
formal procedure and have never considered themselves insulated, as 
they are in adjudicatory proceedings, from the opportunity of discussing 
the rule-making proceedings either with the Commission staff or any 
other parties supporting or objecting to the proceedings. Indeed, this 
Court has in the past found no impropriety in such discussions, per se. 
Van Curler Broadcasting Corp. v. United States, 98 U.S. App. D.C. 432, 
236 F.2d 727. | 

This administrative practice, it should be noted, was specifically 
brought to the attention of Congress during the consideration af the 1952 
Amendments to the Communications Act which were designed to insure 
that in adjudicatory proceedings the decisions be made solely on the 
basis of the record made in public hearings. Thus, Mr. Frank Roberson, 
testifying for the Federal Communications Bar Association, stated 
(Hearings before Committee on Interstate & Foreign Commerce, House 
of Rep., 82nd Cong., 1st Sess., on S. 658, at page 240): 

In considering these opposing views it is |im- 


portant to keep in mind the so-called separation 
of the Commission from its staff in executive 
session, is only applicable when the Commission 
is exercising its judicial or quasi-judicial func- 

tions in contested proceedings, and has no appli- 
cation to rule-making and non-adversary pro- 
ceedings. 


I think Mr. Priest asked the question or | 
made the observation the other day, why should 


not the Commission act as does this committee? 
We have not the slightest objection to that. thes 
this committee is acting, it is acting in a legis- 
lative capacity and there is nothing in this bill nor 
does an want anything in the bill to sa’ t 
the Commission cannot consult an it its to 


in its staff or out of its staff as to legislative|mat- 
ters. Take color television. That hearing went 

on for several months. Of course, the Commission 
could consult anybody whose opinion might be helpful 


to them in reaching a legislative decision, just as 
this committee can. (Emphasis supplied). 


It was, therefore, not inadvertently that the Congress, in Sec- 
tion 409(c), limited its prohibition of ex parte consultations or presen- 
tations to cases of "adjudication (as defined in the Administrative 
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Procedure Act. )" This is abundantly clear from the following excerpt 
from the House Report (House Rep. No. 1750, 82d Cong., 2d Sess., 
1 Pike & Fischer RR 10:1075): 


This section substitutes for subsection (a) of 
8 409 of the present law four subsections to be 
designated as (a), (b), (c), and (d). 


Subsection (a), as modified, provides that in 
every case of adjudication (as defined in the Adminis- 
trative Procedure Act) which has been designated 
for hearing by the Commission, the hearing shall 
be conducted either by the Commission or by one 
or more examiners provided for by 811 of the Ad- 
ministrative Procedure Act. That Act, in 82, de- 
fines "adjudication" as agency process for the for- 
mulation of an order; and it defines "order" to mean 
the final disposition (whether affirmative, negative, 
injunction, or declaratory in form), of an agency in 
any matter other than rule making but including 
licensing. The principal result of this modifica- 
tion of subsection (a) is that an individual member, 
or a panel of members, of the Commission or a 
board of employees (except examiners above re- 
ferred to), could not, as is permissible at present, 
conduct the hearings in any such case of adjudication. 
Speaking broadly, cases of "adjudication" are those 


in which quasi-judicial functions, as distinguished 


from rule-making functions, are being exercised ....« 
(Emphasis supplied). 


Subsection (c) contains three paragraphs, apply- 
ing with respect to cases of adjudication (as defined 
in the Administrative Procedure Act) which have been 
designated for hearing by the Commission. (Emphasis 
supplied). 


Paragraph (1) contains provisions intended to in- 
sure that an examiner (or examiners) conducting the 
hearing will reach his (or their) decision in an im- 
partial and judicial manner, on the basis of the record 
made at the public hearing. Toward this end paragraph 
(1) contains three requirements: First, no examiner 
shall (except to the extent required for the disposition 
of ex parte matters as authorized by law) consult any 
person (except another examiner participating in the 
conduct of such hearing) on any fact or question of 
law'in issue, unless upon notice and opportunity for 
all parties to participate. Secondly, no examiner 
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| 
shall be responsible to or subject to the super- 
vision or direction of any person engaged in the 
performance of investigative, prosecutory, on other 
functions for the Commission or any other agency 
of the Government. Third, no examiner may ad- 
vise or consult with any commissioner or any mem- 
ber or employee of the Commission (except another 
examiner participating in the conduct of the hearing) 
with respect to the initial decision in the case or 
with respect to exceptions taken to the findings, 
rulings, or recommendations made in such cases. 


Paragraph (2) has a similar objective to that 
aimed at by paragraph (1), except that it is directed 
to the performance of the decision-making function 
by members of the Commission. It provides that 
in any case of adjudication (as defined in the Ad- 
ministrative Procedure Act) which has been desig- 
nated for a hearing by the Commission, no commis- 
sioner shall (except to the extent required for the 
disposition of ex parte matters as authorized by law) 
consult on any fact or question of law in issue, or 
receive any recommendations from, any other 
person, unless upon notice and opportunity for all 
parties to participate. (Emphasis supplied). 


It is clear, therefore, that the omission of rule-making proceed- 


ings from the prohibition against ex parte consultations or presenta- 


tions was deliberate. Indeed, the very subcommittee before whom the 
present case was considered explicitly recognized that in rule-making 
proceedings the Commission is now free to consult anybody whose 
opinions may be helpful. In its Interim Report of April 4, 1958, re- 
ferring to the possibility of amending Section 409(c) so as to apply to 
rule-making proceedings (such as channel allocations), the sub- 
committee said (H.R. No. 602, 85th Cong., 2d Sess., p./17): 


The subcommittee has also given careful 
consideration to whether it should propose an 
amendment to Sec. 409(c) which would broaden 
the prohibition against ex parte contacts to in- 
clude, in addition to cases of adjudication, cases 
of rule-making after the latter cases have reached 
the stage where a notice of proposed rule-making 
has been issued by the Commission. 
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It is doubtful whether the law should be left 
in a state in which, although ex parte contacts 
are ruled out in adjudicatory proceedings, the 
implication is left that they are permissible in 
rule-making proceedings, even though formal 
hearings on the record are conducted by the 
Commission in such proceedings. It seems illogi- 
cal, for example, to prohibit ex parte contacts 
in a case where an applicant seeks a television 
channel in a competitive proceeding but to let 
the law remain silent in a case of mmle-making 
where, as a result of the Commission's action, 
a television channel in a particular community 
may be added or deleted. 


However, the subcommittee is aware of the 
distinction which has been made traditionally be- 
tween adjudicatory proceedings and rule-making 
proceedings, and it desires to study further 
through open hearings on this subject the ques- 
tion of whether the ban on ex parte contacts 
applicable to adjudicatory proceedings should 
be extended to rule-making as well. 


Here, of course, we are not concerned with the desirability of 
the Commission's practice in rule-making proceedings, for all that is 
at issue is whether that practice is permitted by law. On this point, 


the holding in Willapoint Oysters v. Ewing, 174 F.2d 676, (CCA 9, 


1949) is apposite. There, a rule-making was questioned because 
portions of the findings by the Federal Security Administrator had been 
prepared in violation of Section 5(c) of the Administrative Procedure 
Act which, like Section 409(c) of the Communications Act, applies by 
its terms only to adjudication. In sustaining the validity of the order, 
the Court said (p. 692): 


The Administrative Procedure Act is based 
upon a broad and logical dichotomy between "rule- 
making" and "adjudication," i.e., legislative and 
judicial functions. In the framework of the Act, 
separate sections deal with rule-making and_adjudi- 
cation; Section 4 is concerned with the former, 
Section 5, the latter. Sections 7 and 8 fix rules 
governing hearings and decisions applicable to 
both classes of proceedings. Section 5(c) does not 
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and was not intended to apply to instances of rule- 
making. Petitioner, however, contends that even 
in cases of rule-making, when sharply contested 
issues of fact are involved, adjudication pro- 
cedures should be followed. Cited in support 
thereof are excerpts from Congressional reports 

to the effect that in such a situation, "good practice" 
would be for the agencies to follow the rules laid 
down for adjudication. Asa matter of policy, such 
may be true, but the Act as finally enacted did not 
so provide and we cannot believe that the omission 
was the result of oversight. (Emphasis as in ori- 
ginal). | 


CONCLUSION 


In view of the foregoing, we submit that there is nd reason here, 
as there was in WKAT and Massachusetts Bay Telecasters, Inc., supra 
for remanding the case to the Commission. According]; , the court 
should reaffirm its decision of May 1, 1958 so that petitioner, if it is so 
minded, can resubmit its petition for certiorari to the Supreme Court 
for consideration on the substantive issues presented. | 


| 
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COUNTERSTATEMENT OF THE CASE 


Because of the argumentative and (we submit) misleading 
statement of the case submitted by petitioner, intervenor Plains 
Television Corporation, licensee of Station WICS, Springfield, ., 
proffers the following counterstatement. | 
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The instant petition for review, filed by the defeated applicant for 
Channel 2 in Springfield, Ill., stems from the Commission's Report and 
Order of March 1, 1957 (22 FCC Reports 318) deintermixing Springfield, 
Ill., St. Louis, Mo. , and Terre Haute, Indiana -- by shifting Channel 2 
from Springfield (a predominantly UHF area) and substituting UHF Chan- 
nels 26 and 36 therefor, and allocating Channel 2 to both Terre Haute 
and St. Louis (predominantly VHF areas). That Report and Order in 
turn has its antecedents which explain and (we believe) justify the action 
here challenged. 

In its spectrum allocation report of May 1945, the Commission 
made clear that the 13 channels in the VHF band (later reduced to 12), 
which it there set aside for commercial television purposes, would not 
provide a nationwide competitive television service -- Signal coverage 
and local origination; a substantial portion of the UHF band was accord- 
ingly reserved for experimental television purposes; With these addi- 
tional channels the Commission expected ultimately to achieve its basic 
objective of a nationwide competitive television service, and thus dis- 
charge statutory responsibilities imposed by Sections 303 (g) and 307 (b) 
of the Communications Act (47 U.S.C. Sec. 303 (g) and 307 (b)).” 

Throughout the proceeding which culminated in the Sixth Report 
(1948-1952), the goal of a nationwide competitive television service 


was uppermost in the Commission deliberations and decisions.” In 


that Report, released April 14, 1952, the Commission reiterated its 
views, still currently sound; that the 12 VHF channels were insufficient 
to provide an adequate television structure (particularly in the more 
populous portions of the United States) . The Commission accordingly 


added 70 UHF channels (Channels 14 through 83) to the 12 VHF channels 


1 Report in FCC Docket No, 6651, FCC Mimeo. 82387, May 24, 1945 (see 1 RR Pt. Ill, pp. 91:97-98). 
2 See Sixth Report of April 14, 1952, 1 RR Pt. Ill, p. 91:604 (para. 13). 


3 If we cannot devise plans for ‘a truly nation-wide, competitive system’ of television for the next 
generation, we are not worth our salt.” Chairman Coy, Address before Institute of Radio Engineers, 
FCC Mimeo. 19719, March 23, 1948. See Fourth Report of July 12, 1951, 1 RR Pt. Il, pp. 91:556- 
558; see Sixth Report of April 14, 1952, 1 RR Pr. Ill, p. 91:664 (para. 197). 

4 As the Commission has recognized from the outset, and has frequently reaffirmed, the 12 VHF 
channels alone are not adequate to make possible sufficient outlets for a fully competitive television 
system.” Report and Order, released June 26, 1956 in Docket No. 11532 (13 RR 1571, para. 12). 


5 See Sixth Report of April 14, 1952, 1 RR Pt. III, p. 91:664 (para. 197). 
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(Channels 2 through 13) theretofore set aside for television broadcast 
use? The Commission also decided in its Sixth Report that the UHF 
and VHF channels should be "intermixed" and utilized in the same 
major markets (para. 200), on the theory that such an allocation system 
would compel the manufacture of nothing but all-channel receivers 
(para. 189), and that the new UHF channels would thus become in due 
course "an integral part of a single, nationwide television service" 
(para. 197): | 

Pursuant to the intermixture policy thus embodied in its Sixth 
Report, the Commission on April 14, 1952 allocated three VHF channels 
(Channels 4, 5 and 11) and three UHF channels (30, 36, and 42) to 
St. Louis, Mo. for commercial use. Since Station KSD-TV (a primary 
affiliate of NBC) was already operating on Channel 5 by virtue of a 
prefreeze grant, only two new VHF channels were thus made available 
to St. Louis by the Sixth Report for commercial purposes. 


As might be expected, considering the size of the St. Louis 
market, multiple applications were filed for the two ungranted VHF 
channels. Since it appeared that these channels would be tied up 
indefinitely in a time-consuming Ashbacker hearing, other applicants 
applied for andobtained uncontested UHF grants on Channels 30, 36 and 
42(R. 199). UHF grants were also made in two suburbs of St. Louis-- 
to intervenor Signal Hill Telecasting Corporation on UHF Channel 54 
in Belleville, Tl. and to KACY-TV on UHF Channel 14 in Festus, Mo. 
Notwithstanding the head start which VHF had in the area, three of 
these grantees (Broadcast House, Inc. on Channel 36, Signal Hill on 
Channel 54 and KACY-TV on Channel 14) proceeded with construction 
(R. 199). Shortly after these three UHF stations went on the air in 
the latter part of 1953, and just when it appeared that UHF might gain 


1 See Sixth Report of April 14, 1952, 1RR Pt. II, pp. 91:606-607 (para. 22). 
| 
2 Sixth Report of April 14, 1952, 1 RR Pr. IL, pp. 91:661-665. As we shall see, the intermixture 


feature of the Sixth Report was subsequently repudiated by the Commission in its Report and Order of 
June 26, 1956 in Docket No. 11532 (13 RR 1571). | 
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a "toehold" against a single VHF operation in a large market like 

St. Louis, the three applicants for VHF Channel 4 effected a merger 
and thereby obtained a prompt grant (KWK-TV). Within a matter of 
weeks after the second VHF station (KWK-TV) went on the air in July 
1954 (as a primary affiliate of CBS), the UHF operators on Channels 14 
and 36 folded (R. 199). Shortly thereafter, Signal Hill took over 
Broadcast House's facilities in St. Louis on Channel 36, on which it 
operated during the ensuing two years at a substantial deficit, carrying 
(in addition to local originations) such network programs as ABC was 
unable to clear on the NBC and CBS affiliated stations in St. Louis 
(Channels 4 and 5) and as the national sponsors would order on UHF in 
the St. Louis area. 


In its Sixth Report of April 14, 1952, the Commission similarly 
intermixed Springfield, Il. and Terre Haute, Ind. by allocating one 
VHF and one UHF commercial channel to each of those markets 
(Channels 2 and 20 to Springfield and Channels 10 and 63 to Terre Haute). 
There, too, 2 VHF-UHF developmental pattern ensued, similar to that 
in other secondary markets with no prefreeze VHF grants. In 
Springfield (with VHF Channel 2 tied up in a comparative hearing), 
three UHF applicants merged, obtained a grant on UHF Channel 20 
(WICS), and (with Channel 2 not granted) developed a successful 
operation on UHF (R. 157). However, in Terre Haute, the VHF 
applicant succeeded in obtaining a prompt uncontested VHF grant on 
Channel 10, with the result that there were no "takers" for UHF 
Channel 63 (cf. R. 196). 


As a result of the UHF-VHF pattern which was thus developing in 
these three markets, representing as it did a microcosmic picture of 
the United States as a whole, it was becoming apparent to large segments 
of the industry by the time of the Potter hearings in May and June of 1954 


1 WICS has been providing a service to Springfield on UHF since September 30, 1953 (R. 195) 
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that the 1952 decision to intermix VHF and UHF in the same markets 
was a mistake, especially in view of the fact that the set manufacturers 
were continuing to flood most markets with VHF-only receivers. 
Numerous petitions were accordingly filed with the Commission in the 
summer and fall of 1954 proposing a change in Commission policy -- 
from that of "intermixture" to a policy of "deintermixture."" These 
petitions, asking that ungranted VHF channels in areas where UHF had 
proved successful be shifted to VHF areas where UHF stood no chance 
of gaining a toehold and that UHF channels be substituted therefor (thus 
permitting more television service in both areas), were summarily 
rejected by the Commission in the fall of 1954, principally on the 
ground that the VHF applicants had spent considerable money prosecuting 
their applications in reliance on the Sixth Report (see, e.g., 11 RR 625, 
628). | 


As a result of subsequent studies released by various committees 
of Congress, strongly intimating that "private considerations" of this 
nature should not be allowed to outweigh the "public interest", the 
Commission on March 31, 1955 reconsidered its earlier actions and 
instituted five "pilot" rule-making proceedings looking toward the 
deintermixture of various television markets (Hartford, Peoria, 
Evansville, Madison, and later Albany-Schenectady-Troy). The 
Commission decided, pending a resolution of these proceedings, not to 
complicate the picture by making additional VHF grants in areas which 
were predominantly UHF: | 


After receiving voluminous written data and hearing oral argument 
thereon, the Commission in three related actions of November 10, 1955 
concluded that the concept of intermixture had been "basic" to the Sixth 


1 Hearings on S. 3095, “Status of UHF and Multiple Ownership of Television Rape Subcommittee 
| 


on Communications of Senate Committee on Interstate and Foreign Commerce, 
passim. Cf, R, 228-277. 


2 See the so-called Plotkin and Jones Reports of February 1 and 12, 1955 (see R. 232). 
3 


Cong. 2d Sess., 


See Commission Brief in Case No. 13,034 et seq. (Coastal Bend Television €o. v. F.C.C.), p. 10. 
| 
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Report, and that the "pilot" deintermixture proceedings and petitions 
then pending to deintermix 30 other markets (including a petition filed 
by Plains Television Corporation on March 30, 1955, to shift Channel 
2 to St. Louis) should be denied as premature, until a general rule- 
making proceeding ordered that same day, in which it proposed to take 
an over-all look at its Sixth Report, had been completed ( Docket No. 
11532 te However, a majority of the Commission decided at this 
juncture not to postpone action in VHF comparative proceedings 
pending its re-examination of the’ Sixth Report in Docket No. 11532 

(11 RR 1511, 1518, para. 11): 


During the ensuing months, while comments were being filed in 
Docket No. 11532, it was daily becoming more apparent (as contested 
VHF stations went on the air and more UHF stations went off the air) 
that the intermixture of UHF and VHF channels in the same markets 
was resulting in less service rather than more service and was not 
producing a multiple, competitive television system. In markets 
with little or no VHF competition, UHF was doing a satisfactory job. 
But in the larger markets with the advent of a second VHF operation 
(and in the smaller markets with the advent of a first VHF station), 
the UHF operations were folding or incurring deficits which could not 
be borne indefinitely (cf. R. 230, 278-284). 


It is not surprising, therefore, that the Commission in its 
June 26, 1956 Report in Docket No. 11532 (13 RR 1571) concluded, at 
long last, that intermixture was not producing an integrated television 
system, that VHF in some instances was thwarting opportunities for 
effective competition among a greater number of stations, and, in the 


1 See Report and Order of November 10, 1955, 13 RR 1511, 1517 (para. 8); Memorandum Opinion 
and Order of November'10, 1955, 13 RR 1522, 1525 (para. 5): Notice of Proposed Rule Making, 
November 10, 1955 in Docket No. 11532, 20 Fed. Reg. 8501 (1955). 


2 I was this facet of the November 10, 1955 Orders -- refusal by the Commission to hold VHF 


comparative proceedings in abeyance while it was restudying its Sixth Report -- which gave rise to the 
first round of deintermixture appeals. . Coastal Bend Television Co. v. F.C.C., 97 U.S. App. D. Cc. 339, 
231 F. 2d 339 (1956): ibid, 98 U.S. App. D.C. 251, 234F. 2d 606 (1956): Greylock Broadcasting Co. 
v. United States, 97 U/S. App. D.C. 414, 231 F. 2d 748 (1956); Van Curler Broadcasting oes 

United States, States, 38 U.S.'App. D.C 432, 236 F. 2d 727 (1956): © Investment v. States, 
99 U.S. App. D.C. 379, 240 F. 2d 410 (1957) 
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words of this Court, "that the intermixture of UHF and VHF channels 
was, on a nationwide basis, a failure." Jacksonville Journal Co. v. 
Federal Communications Commission, 101 U.S. App. D.C. 


ee | 


246 F. 2d 699, 700, 15 RR 2045, 2046 (1957). Pending a further 
study of the advisability of ultimately moving all television into the 
UHF band (thus eliminating the intermixture problem), the Commission 
concluded (as an interim measure) that it would re-examine its 1952 


allocations with a view to determining, on a case-to-case basis, whether 
the deletion of VHF channels in predominantly UHF areas would "im- 
prove the opportunities for effective competition among a greater 
number of stations."" Although recognizing that a decision in each 
market must turn on its individual facts, the Commission laid down 
detailed ground rules (five criteria) for such determinations (13 RR 
1571, 1582). | 


Accordingly on June 26, 1956 (concurrently with the release of its 
Report in Docket No. 11532), the Commission instituted some 13 rule- 
making proceedings to deintermix areas where it appeared that the 
deletion or shift of a VHF channel would "improve the opportunities for 
effective competition among a greater number of stations. "Among 
the proceedings thus instituted was one (Docket No. 11747) to deintermix 
Springfield and St. Louis along the lines which Plains had suggested in 
its Petition of March 30, 1955, by removing Channel 2 from Springfield 
and substituting UHF Channels 26 and 39° therefor (thus| making that 
market all-UHF) and by assigning Channel 2 to St. Louis (thus adding 
a needed fourth channel in a market obviously destined to become 
all-VHF) (R. 1-2). | 


| 
1-1 Whether significant numbers of people would lack service as a result of the secre of the VHF 
channel, 

“2, Whether one or more UHF stations are operating in the area. 

“3. Whether a reasonably high proportion of the sets in use can receive UHF a 

“4, Whether the terrain is reasonably favorable for UHF coverage. 

“5, Whether, taking into account all the local circumstances, the elimination of a VHF channel would 
be consistent with the objective of improving the opportunities for effective competition among a 
greater number of stations.” 


2 Channel 26 was included in the proceeding by a further notice released July 25, 1956 (R. 4-5). 
In a supplementary notice issued October 12, 1956, the Commission proposed to delete Channel 36 in 
St. Louis and to shift it to Springfield, in lieu of Channel 39 (R. 97-98). 
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The Commission also decidéd, in those areas where it had 
instituted deintermixture proceedings -- and contrary to the policy 
which it had been following since November 10, 1955 -- to condition 
any subsequent VHF grants in such markets on the outcome of the 
deintermixture proceeding and subject to the further proviso that no 
construction be begun until the deintermixture proceeding in that market 
was resolved: Thus, on June 29, 1956, when the Commission released 
a decision granting Channel 2 in Springfield to WMAY-TV, Inc. (an 
intervenor herein), it did so subject to the condition (R. 681, fn. 1) 
that no construction be commenced until Docket No. 11747 was decided 
and subject to any channel reassignments ordered in that proceeding 
(11 RR 783, 814). 


In an interim report released July 23, 1956, the Senate Committee 
on Interstate and Foreign Commerce (which had been closely following 
the UHF-VHF deintermixture problem) strongly endorsed the Com- 
mission's action in Docket No. 11532 and urged the Commission to 
implement the conclusions there reached by a speedy disposition of the 
individual proceedings which the Commission had instituted with a view 
to deintermixing particular markets (R. 278-284). 


On August 27, 1956, Plains Television Corporation, licensee of 
Station WICS, Springfield, pointed out that, if care were exercised in 
the selection of transmitter sites, Channel 2 could be reassigned to 
both Terre Haute, Ind. and St. Louis, Mo., thus providing an additional 
facility in each of those markets (R. 24-31). American Broadcasting- 
Paramount Theatres, Inc. (ABC), a network which has been handicapped 
by its inability to obtain outlets comparable to those enjoyed by NBC and 
CBS in a number of important markets and which has taken the lead in 
urging the Commission to provide equally competitive facilities in as 


It was the Commission's refusal to extend this “no construction* policy to areas where deintermixture 
petitions were pending but where the Commission had not instituted proceedings thereon which gave rise 
to the appeal in Jacksonville Joumal Co. v. Federal Communications Commission, 101 U.S. App. D. C. 
__» 246 F. 2d 699 ( )- Seer ee ee 
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many markets as possible, supported the last-mentioned 
(R. 85, 443-459). 


counterproposal 


On November 6, 1956 the Commission announced 


that it would give consideration in Docket No. 11747 to the suggestion 
that Channel 2 be utilized in both Terre Haute and St. Louis (R. 109- 


110, 680, para. 4). 


The Commission's proposal to substitute UHF channels for 
Channel 2 in Springfield, and to shift Channel 2 to St. Louis and/or 
Terre Haute was endorsed in opening comments of December 3, 1956 
by Plains Television Corporation (WICS) on UHF Channel 20 in 


Springfield: by Prairie Television Company (WTVP) on 


Channel 17 in Decatur, Dl. (37 miles from Springfield); 
Hill Telecasting Corporation (KTVI) on Channel 36 in St 


UHF 
‘by Signal 


. Louis; by 


Midwest Television, Inc. (WICA) on Channel 3 in Champaign, Tl.; by 
ABC; by the Joint Council on Educational Television; and by the City of 
St. Louis (R. 681). WMAY-TV, Inc., the conditional grantee of 
Channel 2 in Springfield, filed brief comments in opposition to the 
proposed shift (R. 359-369). Sangamon Valley Television Corporation, 
the unsuccessful applicant for Channel 2, filed a perfunctory three-page 
opposition in which it made no effort to supply data on the five criteria 
listed by the Commission in its Rule Making Notices and lin its June 26, 
1956 Report and Order in Docket No. 11532. Reply comments were 
filed on December 28, 1956 by Signal Hill, Plains, and ABC supporting 
the Commission's rule-making proposal. 
nothing additional on the date specified for reply comments. 


I Contrary to petitioner's assertion (Pet. Br. p. 13), WICS did not “abandon” its proposal to reassign 
Channel 2 to both Terre Haute and St. Louis. in its November 6, 1956 Order the Commission had stated 
that it would consider Plains’ Terre Haute proposal at the time it decided Docket Nb. 11747. In its 
opening comments of December 3, 1956, Plains concentrated on showing why Channel 2 should be deleted 
from Springfield (R. 148-351). In its reply comments of December 28, 1956 Plains (after summarizing 
the various comments filed in Docket No, 11747) urged “that Channel 2 be removed from Springfield and 
reassigned to St. Louis and Terre Haute and that additional UHF channels, as Tr by the Commission, 
be assigned to Springfield” (R. 590; cf. R. 579, 585-586, 588-589). 


2 Petitioner did cross-refer to data filed April 25, 1955 in opposition to Plains’ 
deintermix Springfield -- long before the five criteria were enumerated in the June 26, 1956 Report and 
Order (R. 626). Counterproposals to utilize Channel 2 in Cape Girardeau or in Salem, Ill. (in leu of 

St. Louis or Terre Haute) were filed by other persons in Docket ¥)No, 11747. Since petitioner does not 
challenge the Commission's subsequent denial of those counterproposals, they need ies be here summarized. 


3 Sangamon Valley submitted a one-page enclosure with a covering letter on February 1, 1957 
(R. 640-641), and joined with WMAY-TV, Inc. in a telegram addressed to the Somes on the day 
the Commission adopted its March 1 Report and Order (R. 678). 


Sangamon Valley filed 


3 


atest Tequest to 
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After a careful study. of the comments thus filed, the Commission 
on March 1, 1957 released a Memorandum Opinion and Order in 
Docket No. 11747 (22 FCC Reports 318) in which it concluded that the 
public interest would be served (1) by deleting Channel 2 from 
Springfield and making that market all-UHF; (2) by reassigning 
Channel 2 to both Terre Haute and St. Louis; and (3) by shifting 
Channel 36 from St. Louis to Springfield (R. 679-695). 


On March 22, 1957 Sangamon Valley, along with a number of 
other persons affected by one or another phase of the March 1 Report 
and Order, petitioned for reconsideration (R. 719-727). There, in 
more succinct form, petitioner made to the Commission basically the 
same contentions it makes here. The various matters thus raised 


were carefully considered and rejected by the Commission in a 
Memorandum Opinion and Order released June 24, 1957 (R. 1103- 
1112): ‘The instant petition for review followed. ABC, Plains, 


Signal Hill, and WMAY-TV have intervened in this Court pursuant to 
5 U.S.C. Sec. 1038. 


STATUTE INVOLVED 


Section 303(g) and Section 307(b) of the Communications Act of 
1934, as amended (47 U.S.C. Sec. 303(g) and 307(b) ) provide: 


Sec.'303. Except as otherwise provided in this 
Act, the Commission from time to time, as public 
convenience, interest, or necessity requires shall-- 


experimental uses of frequencies, and generally 
encourage the larger and more effective use of radio 
in the public interest; .... 


Simultaneously with the denial of those pleadings, the Commission invited comments on 2 proposal 
by Lafayette Broadcasting, Inc. (with Channel 2 now allocated to Terre Haute) to shift Channel 10 from 
Terre Haute to Lafayette, Ind. That proceeding is still pending. 
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Sec. 307. eaak. vee | 


(b) In considering applications for licenses, and 
modifications and renewals thereof, when and inso 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several State 
and communities as to provide a fair, efficient, an 
equitable distribution of radio service to each of the 
same. | 


SUMMARY OF ARGUMENT 
I 
It cannot be gainsaid that the 12 VHF channels are 
inadequate by themselves to provide a nationwide competitive television 


service (13 RR 1571, para. 12). It is, therefore, unthinkable that the 
70 UHF channels should be allowed to go to waste. 


By June of 1956 it had become apparent to the Commission that its 
1952 policy of intermixing VHF and UHF channels in the same markets 
was resulting in less service rather than more service (13 RR 1571). 


Large markets which could support three or more television operations 
but which (because of the limited number of VHF channels) had received 
only two VHF assignments in 1952 were being restricted to two stations 
(both on VHF), with the UHF assignments going begging in those markets. 
Likewise, in smaller markets where the Commission originally 

allocated one VHF and one or more UHF channels, the UHF stations 

were folding with the advent of the VHF station (R. 193-205). 


The Commission accordingly concluded in its Report and Order of 
June 26, 1956 in Docket 11532 "to improve the opportunities for more 
effective competition among a greater number of stations" (18 RR 1571) 
by utilizing UHF channels in areas where UHF stations were providing 
a satisfactory service, and by shifting the lone VHF channel from such 
areas to markets in need of more service and where UHF could not hope 
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to gain a foothold. In this way the Commission hoped to make some 
use of the UHF frequencies pending further study of the feasibility of 
ultimately shifting all television to the UHF portion of the spectrum. 
To that end the Commission instituted rule-making proceedings in 13 
areas (including Springfield-St. Louis) where it appeared that a shift 
of a VHF assignment from a UHF-area to a VHF area (and the 
substitution of UHF channels therefor) would result in more television 
service in both areas (Docket No. 11747). 


The resulting record in Docket 11747 showed, and the Commission 
so found (R. 679-695), that by shifting Channel 2 from Springfield and 
by reassigning that channel to both St. Louis and Terre Haute, 
Springfield would have two and possibly three television stations 

- (instead of one), St. Louis would have four (instead of three) operations, 
and Terre Haute would have a second station. 


I 


The foregoing action implemented rather than contravened the 
requirements of the Communications Act, including Section 307(b). 
Section 303(g) of the Act places upon the Commission the responsibility 
of encouraging "the larger and more effective use of radio in the public 
interest. " An intermixed system of channel allocations where the 
net effect of a VHF allocation is to close down one or more existing 
UHF stations does not constitute an "efficient and equitable 
distribution of radio service" within the meaning of Section 307(b). 
UHF "paper allocations” do not constitute "radio service." 


The Commission's authority, by prior rule-making proceedings, 


to set aside one class of frequencies for "communities" of one type 


and a different class of frequencies for "communities" of another type 
was sustained by this Court in Huntington Broadcasting Co. v- Federal 
Communications Commission, 89 U. S. App. D.C. 222,192 F. 2d 33 

(1951). ‘Thus, the Commission properly decided in Docket No. 11582 
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to make greater use of UHF channels in areas where UHF is providing 
satisfactory service, and to shift VHF channels from such areas to 
VHF markets where UHF cannot hope to provide a competitive service. 
"It is for the Commission, not the courts, to pass on the| wisdom of 
the channel allocation scheme." Coastal Bend Television Co. v. 
Federal Communications Commission, 98 U.S. App. D. ¢. 251, 

234 F. 2d 686 (1956). This is most certainly true where, as here, 
there is "a reasonable factual and legal basis" for the Commission's 
action. In rule-making proceedings which petitioner concedes that 
Docket No. 11747 was, the Commission is not required to discuss in 
its Report and Order every "bit of evidence" submitted by the various 
parties thereto. Logansport Broadcasting Corp. v. United States, 

93 U.S. App. D.C. 342, 346, 210 F. 2d 24 (1954). 
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ARGUMENT 


It is important to emphasize at the outset the limited scope of the 
instant petition for review. Petitioner makes no contention here, as 
did WMAY-TV, Inc. before the Commission (R. 7A-23), that Channel 
2 could not be deleted from Springfield except after an adjudicatory 
proceeding. Petitioner interposes no objection to the fact that the 
March 1, 1957 Report and Order was predicated on written comments 
rather than a trial-type hearing. Petitioner does not contend, as did 
Cape Girardeau Television Co. in the Eighth Circuit (Case No. 15,766), 
that the Commission erred in reassigning Channel 2 to St. Louis rather 
than Cape Girardeau, Mo. Petitioner makes no claim that the evidence 
did not support the findings which the Commission made, nor that the 
conclusions reached do not rationally flow from the findings made -- 
in the Johnston sense.’ Petitioner argues instead (Pet. Br. pp. 2-3, 
26, 50) that the Commission as a matter of law misconstrued and mis- 


applied the provisions of Section 307 (b) of the Communications Act 
(requiring a fair, efficient, and equitable disposition of radio service 
among the several states and communities (47 U.S.C. Sec. 307 (b)), 
when it decided to remove Channel 2 from Springfield. We disagree. 


I 

THE ACTION HERE CHALLENGED RESULTS 

IN MORE SERVICE RATHER THAN LESS SER- 

VICE TO THE AREAS INVOLVED 

The principal fallacy in petitioner's reasoning arises from its 

unwillingness to recognize that certain concepts which were "basic" 
to the Sixth Report of April 14, 1952 have been proved erroneous in 
the crucible of actual experience over the past five years, a fact 
which the Commission recognized at long last in its Report and Order 
of June 26, 1956 in Docket No. 11532 (13 RR 1571). Petitioner makes 
only passing reference to Docket No. 11532 (Pet. Br. p. 8) and no 


ae Se ee ee 
1 Johnston Broadcasting Co. v. Federal Communications Commission, 85 U.S. App. D.C. 40, 
175 F. . 
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mention whatever of the fact that the Commission there repudiated the 
intermixture concept which had been "basic" to the Sixth Report.’ As 
a result, petitioner would have this Court rule on the Section 307 (b) 
problem as though the proceeding in Docket No. 11532 had never been 
held and as though the Report and Order of June 26, 1956 had never 
been issued (cf. Pet. Br. pp. 28, 29). The Commission's action of 
March 1, 1957 here challenged is a direct outgrowth of conclusions 
reached in Docket No. 11532 (R. 679, 681-682). The validity of that 
action must be determined in the light of present-day facts, and not on 
the basis of theories which the Commission espoused in 1952 and 
rejected in 1956. 


To begin with, as brought out in our Counterstateibent of the 
Case, it cannot be gainsaid that the 12 VHF channels are inadequate 
by themselves to provide a nationwide competitive television service 
(13 RR 1571, para. 12)? And this is true, in the more populous por- 
tions of the country, even if the Commission were to permit the dupli- 


cation of VHF channels at lesser distances than presently prescribed 
| 
(170 miles in Zone I, 190 miles in Zone II, and 220 miles in Zone II), 


or if it were to restrict powers and antenna heights below the maxima 
now permitted (1000 ft. in Zone I and 2000 ft. in Zones II and III, with 
100 kw on Channels 2-6 and 316 kw on Channels 7-13), or if it were to 
permit directional operations at reduced mileages for allocation pur- 
poses. In fact, as the Commission itself concluded in the Sixth Report 


1 After stating that “intermixture” was a vital part of the Sixth Report and that the larger cities were 
not to receive an “undue share” of the VHF channels, petitioner then asserts (p. 23) that “The Commis- 
sion has never rejected or revised those principles.” Such a statement completely ignores the Commis- 
sion's Report and Order of June 26, 1956 in Docket No. 11532 and the conclusions there reached that 
intermixture was a “failure.” 13 RR 1571; Jacksonville Broadcasting Co. v. Federal Communications 
Commission, supra. | 


| 

2 Petitioner itself recognizes that “there was a shortage of VHF channels” at the’ time of the Sixth 
Report (Br. p. 22). Since no additional VHF channels have become available subsequent to 1952, 
that shortage still persists, As brought out in the Plotkin Report of February 1, 1955, “Of the 1,875 
commercial assignments which the Commission has made to the various communities of the United 
States, 1,319 of them are in the UHF portion of the band. Of the 252 assignments which have been 
reserved for noncommercial educational stations, 169 of them are in the UHF portion of the band. 
Of the 578 commercial construction permits which have been issued by the FCC since the freeze, 
318 of them have been UHF. The potentialities of television's growth are thus largely dependent 
upon a healthy UHF system of television” (R. 231). 
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if future needs are to be considered, an additional 70 channels (six 
times as many as are available on VHF) are needed to provide a truly 


nationwide, competitive television system. 


Proceeding in 1952 on the assumption (then by no means unjusti- 
fied) that the allocation of VHF and UHF channels to the same markets 
would compel the manufacture of nothing but all-channel receivers, the 
Commission in its Sixth Report allocated both VHF and UHF channels 
in as many markets as possible. Thus, as the Commission itself said 
as recently as November 10, 1955, the concept of intermixture was 
'hasic"t to the Sixth Report (13 RR 1511, 1517, para. 7). It was for 
that reason, despite mounting evidence that the situation was critical, 
that the Commission in its three orders of November 10, 1955 refused 
to adopt a policy of deintermixing particular markets on a case-to-case 
basis, until after it had reviewed the situation on a nationwide basis 
(Docket No. 11532). 


At the conclusion of that proceeding, on June 26, 1956, the Com- 
mission was finally forced to recognize that a policy of intermixing 
UHF and VHF in the same markets was resulting in less service rather 
than more service. 13 RR1571. It was apparent that larger markets 
which could support three or more television operations but which 
(because of the limited number of VHF channels) had received only 
two VHF assignments in 1952 were being restricted to two stations 
(both on VHF), with the UHF channels going begging in those markets. 


It was similarly true, in smaller markets where the Commission 
had originally allocated one VHF and one or more UHF channels, that 
with the advent of the VHF station the UHF operations were folding, 
even though the market could support two or more "equally competitive" 
facilities (see R. 193-205). In other words, in the larger markets 
with two VHF stations and in the smaller markets with one VHF opera- 
tion, the UHF channels were becoming "paper allocations" and this 
was true even in those markets where (because of a contest over the 
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VHF channel) the UHF operators had gone on the air first.’ Under Sec- 
tion 307 (b) of the Communications Act, "paper allocations" do not con- 
stitute "radio service," either origination or reception. | 


| 
Thus confronted with a situation where there are not enough VHF 

channels to go around, and with UHF channels going to waste, it took 

no great acumen in 1956 to conclude, with 82 channels to work with, 

that the public would receive service from more stations if equally 

competitive UHF channels were utilized in areas where UHF was pro- 

viding a satisfactory service, and if the VHF channels theretofore 

assigned to that area were shifted toa VHF market where UHF had 

been unable to obtain a foothold. To illustrate: With one VHF station 

on the air the UHF channel in Terre Haute had been going begging 

since 1952, resulting in a monopoly situation in that market. In Spring- 

field the converse had occurred -- with VHF Channel 2 tied up in hear- 

ing, the UHF applicants merged, got on the air, and developed a success- 

ful operation on Channel 20 (WICS) 2 But it was apparent, from what 

had happened in other comparable markets, that the moment Channel 2 

went on the air the UHF station in Springfield would be in trouble. With 

more restricted coverage and with the attitude on Madison Avenue toward 

UHF in markets with VHF stations, WICS would no doubt be required in 


| 
1 Cf. Commission's brief in WIRL Television Company v. F.C.C. (Case No. 13,768 et al., p. 26: 
“It seems clear that despite the head start of the 7two/ UHF stations in Peoria operation there by one 


VHF station proposed in 1952 is likely to seriously jeopardize the continued successful operations OF — 
one or both of the existing UHF stations as well as any real possibility of the successful development of 


a fourth station.” See also Channel Assignment to Columbia, S.C., 15 RR 1682, 1688 (1957). 


2 Throughout its brief, petitioner seeks to create the impression that Plains Television Corporation is 
composed of “johnny-come-latelies” and “opportunists,” who are “strangers to Springfield"(Pet. Br. pp. 
6, 7, 11, 15, 21). Nothing could be further from the truth, To begin with, in various notices issued 
after the “freeze” was imposed in September 1948, the Commission asked potential applicants, with 
television allocations and standards in a state of flux, not to file applications, and advised the industry 
that everyone would have an equal opportunity to prepare and file applications when the freeze was 
lifted. Petitioner now seeks a preferred position (Pet. Br. pp. 4, 5, 6) because it|ignored the Commis- 
sion’s request and filed an application for a channel in 1949 which was not even assigned to Springfield 
in 1952, whereas its competitors (in line with Commission instructions) waited until the Sixth Report 
was released. In the second place, following the lifting of the freeze, three applications were filed 

for UHF Channel 20 in Springfield -- by a long-time AM licensee in that commurity and by two groups 
with motion picture and television interests in Illinois and the Midwest. These three groups, in order 
to provide Springfield with a first television station, merged, thus uniting in one group persons with 
local connections and television “know-how.” There was nothing to preclude the two applicants for 
Channel 2 from effecting a similar merger and grant, other than the fact that each apparently wanted 
100% of the prized Channel 2 operation. 
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due course to close, thus creating a permanent monopoly situation in 
Springfield.” 


On the other hand, if Channel 2 were deleted from Springfield, 
there was every reason to believe that at least one, if not both, of the 
applicants for Channel 2 would go ahead with their television plans on 
UHF and that Springfield would have at least two, if not three, competi- 
tive television services of its own on UHF.” Likewise, it was apparent 
in St. Louis, a market which the Commission deemed sufficiently im- 
portant in 1952 to merit six assignments, that the public would be re- 
stricted ultimately, under the 1952 allocations, to three operations (all 
VHF), even though the market was one which might well support four 
or more stations operating on equally competitive facilities. Thus, by 
removing Channel 2 from Springfield and reassigning it to both Terre 
Haute and St. Louis the following improvement in the competitive pic- 
ture would result -- Terre Haute would have two stations rather than 
one (both VHF); Springfield would have two and possibly three services 
(all UHF); and St. Louis would have four commercial stations (all VHF). 
In other words, the deletion of Channel 2 from Springfield would mean 
a gain of at least one station in each of three markets. 


1 Petitioner asserts (Br, p. 12) that WICS “made no claim that a Channel 2 operation in Springfield 
might conceivably cause it to go off the air, but it nonetheless urged that Channel 2 be moved to 

St. Louis (R. 157-60).” Petitioner is in error. In its Comments filed December 3, 1956, WICS stated 
(R. 159, emphasis in the original; see also R. 585): "The advent of a VHF station in the Springfield 
market would radically change the picture. Experience in other areas has shown that an initial head- 
start is not sufficient to guarantee the success of UHF operations. Springfield, Illinois is a relatively 
small market. Markets of its size can successfully support two and perhaps three television stations, 

if they are all UHF or VHF. In intermixed markets, however, the competitive advantage of a VHF 
station {s such that it absorbs too large a proportion of the total available advertising revenue to permit 
successful operation by the UHF station. Even if network programs remain available to the UHF sta- 
tions, the majority of the national and regional spot advertising, which is a vitally important part of 
television revenve, gravitates to the VHF station. It is evident, therefore, that if television is to 
remain healthy and competitive in Springfield, deletion of Channel 2 and its replacement by a UHF 
channel are essential. 


Without Channel 2 at Springfield, that area can make effective use of the UHF channel which it 
has and the additional! channels which the Commission proposes to assign it; with Channel 2 at Springfield, 
it cannot.” 

The UHF station in Decatur, Ill., already encountering difficulties with a signal from the VHF 
operation in Champaign, Ill., likewise stated that it could not survive against a second VHF signal in 
that area (R. 460-481; cf. R. 687, para. 22). > 


2 As petitioner admits (Pet. Br. p. 27), WMAY-TV has accepted a grant on Channel 36. Another 
channel (Channel 26) is available for petitioner. 
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If the Commission had had a clean slate to work with in 1956, as 
it did in 1945, the "public interest" would no doubt have been better 
served if the Commission had proposed to reallocate the VHF channels 
(with wider coverage and lower cost of operation) to small cities in 
rural areas and if it had proposed to utilize the UHF channels in the 
metropolitan areas and large secondary markets with a sufficient popu- 
lation within a radius of 30 or 35 miles to support multiple television 
operations. But in 1956 and 1957 the Commission was confronted with 
the hard economic fact that following World War II VHF had gotten 
started in the large metropolitan markets, that of the 40, million re- 
ceivers in the hands of the public almost none in areas where two or 
more VHF stations were operating were capable of picking up UHF 
transmissions, that UHF Ind made little or no progress in such areas, 
and that a piecemeal reshuffling of channels in the major markets was 
no longer feasible. But in the secondary markets where UHF had got- 
ten off to a head start, where substantially all the receivers were 
capable of picking up UHF, little or no dislocation would result if an 
ungranted VHF channel in those areas were deleted (and/UHF channels 
substituted therefor) and if the deleted VHF channel was reassigned to 
a VHF area where UHF stood no chance of gaining a toehold (cf. R. 232). 

| 


Accordingly, in its Report and Order of June 26, 1956, the Com- 
mission laid down five criteria for determining whether a given area 
should be made all-UHF (13 RR 1571, 1582). The Commission in each 
of the 13 proceedings which it instituted concurrently therewith request- 
ed the parties to submit data on those five matters. Such data were 
submitted by interested persons in the instant proceeding (Docket No. 
11747). 


From data thus submitted in Docket No. 11747, and in the Peoria 
(Docket No. 11749) and the Madison-Rockford (Docket No. 11754) pro- 
ceedings, pertinent to Criterion 1, it was apparent that substantially 
all of Illinois receives at least one television service (UHF or VHF). 
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The evidence in Docket No. 11747 showed, and the Commission so 
found (R. 683, para. 11), that Springfield is partly ringed, at a distance 
of 35 to 58 miles by four UHF stations and at a greater distance by 

VHF operations (R. 168). Since Channel 2 was not on the air, no one 
would of course lose an existing service by its deletion (R. 683, para. 
11). With Springfield ringed as it was with other stations 50 to 100 
miles away (R. 170), there was little or no area which would receive 
service from Channel 2 in Springfield which did not already receive a 
usable signal from an existing operation (R. 683, para. 11, R. 684, 
para. 13.)° 


Furthermore, as the Commission noted, with the elimination of 
Channel 2 as a lethal threat to UHF operations in central Dlinois, there 
was every reason to expect that any so-called "white area" would be 
covered in one of two ways -- by the UHF stations increasing their 
antenna heights and power once the danger of being swallowed up by 
VHF operations was past (R. 683, para. 11), and by persons making 
use of available UHF allocations in that area, knowing that they were 
not going to be smothered with an excessive amount of VHF competition 
(see R. 687-688, para. 22). 


1 As the Commission pointed out, “the predictions in the record as to potential “white area” / if Chan- 
nel 2 were deleted from Springfield/ vary from zero to 499 square miles,” with population estimates 
varying from 0 to 12,243 persons. (R. 683-884). Plains Television Corporation submitted data show- 
ing that the area in question (in and around Vandalia, Ill.), which does not presently receive a Grade 
B service from any existing station but which would receive a Grade B service from a Channel 2 opera- 
tion in Springfield, already “enjoys television reception from several channels,” as shown by audience 
surveys and television set sales, and thus can hardly be described as 2 “white area.” (R. 181-182: 

ef. R 168, 683, para.i1l). To be weighed against the small population in and around Vandalia which 
would lose the prospect of a service from Channel 2 in Springfield are some 3000 people who will gain 
a first service to the west of St. Louis and an undetermined number who will gain a first service to the 
west of Terre Haute, by reason of the fact that a Channel 2 operation in Terre Haute will probably 
have to be some 15 miles west of that city, and a Channel 2 operation in St. Louis some 6 miles west 
of St. Louis (in order to satisfy mileage separation requirements). Hence, the mere fact that those 
cities already have VHF operations does not mean that a Channel 2 operation in those markets will not 
pick up “white area” (see R. 684, para. 14). This is particularly true in Terre Haute, since the 

Grade B contour of an operation on Channel 2 goes out further than the Grade B contour of an operation 
on Channel 10. 


2 That this expectation was not misplaced is bome out by subsequent developments, notwithstanding 
petitioner's foomote implication to the contrary{Pet. Br. p. 15, fn. 25). During the course of the 
deintermixture controversy WICS was operating with antenna height above average terrain of 430 feet 
and with 17.4 kw power(R. 163). Following the Commission's highly favorable actions of June 26, 
1956, WICS applied for and obtained anthority to use an antenna height of 1037 feet and 724 kw power. 
Because of equipment shortages and the Commission's recent policy against new STA operations, the 
height and power were subsequently reduced to 950 feet and 406 kw -- a figure still 20 times that of 
17.4 kw for which it was authorized at the time the Commission instituted the instant proceeding 
(Docket No. 11747). 
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Under Criterion 2, as the Commission found (R. 682-683) and as 
the evidence showed (R. 168), a UHF station was operating in Spring- 
field (WICS) and Springfield, except in the direction of st. Louis, was 
ringed at distances of 35-58 miles by four other UHF operations. The 
only VHF signal received in Springfield was from a station in Cham- 
paign, Ill., a market 78 miles away.’ In fact, none of the area served 
by WICS received a Grade A signal from a single VHF station (cf. R.168). 


Under Criterion 3 the Commission found, as one might expect 
with only one Grade B VHF signal in the Springfield-Decatur area, that 
85% to 100% of the sets in the nine counties in and around Springfield 
were capable of receiving UHF signals. Thus Springfield clearly was 
a UHF area (R. 683, para. 9).” | 


Under Criterion 4, needless to say, the flat terrain of central 
Illinois was ideally suited to UHF propagation. There were no terrain 


nor foliage problems, and the Commission so found (R. 683, para. 10).° 
| 


Under Criterion 5 it was likewise apparent from the data submit- 
ted, and the Commission so found, that the deletion of Channel 2 from 
Springfield would "enhance the opportunities for effective competition 


1 ~The Springfield area is predominantly UHF in the sense that a number of UHF stations are presently 
operating there and relatively little VHF service invades the area. Plains Television Corp. operates 
UHF station WICS on channel 20 in Springfield, and Prairie Television Co. operates UHF station WTVP 
on channel 17 in Decatur, Ill., some 37 miles from Springfield, Other UHF stations operating in the 
general area are station WBLN on channel 15 in Bloomington, I1l., 56 miles distant, and WEEK-TV on 
channel 43 and WTBH on channel 17 in Peoria, Ill., 58 miles away. Midwest Television, Inc., oper- 
ates VHF station WICA on channel 3 in Champaign, Ill., about 78 miles from Springfield.” (R. 682- 
683, para. 8). 


2 The UHF character of the Springfield area is further evidenced by the high percentage of TV sets 
in the area capable of receiving UHF transmissions, The parties agree that virtua lly all sets in the 
Springfield area are equipped for UHF., Data in the record for June 1956 indicates that 100 percent 

of the sets in the Springfield metropolitan area and 99 percent of the sets in Sangamon County, Spring- 
field's home county, are equipped for UHF, Moreover, it appears that all sets now being sold in the 
Springfield area are equipped for UHF. The parties supporting deintermixture maintain that 87.1 per- 
cent of all television homes in the nine-county area surrounding Springfield can presently receive 
UHF.” (R. 683, para. 9). 


3 ~The flat terrain in the Springfield area is ideally suited for UHF propagation.) This central Illinois 
farmland contains few hills or other prominent features which might restrict UHF coverage, and we are 
convinced that UHF can deliver satisfactory service in this area.” (R. 683, para./ 10). For the Court's 
information, engineers are generally in agreement that in areas where a good signal is obtained on UHF 
the resulting picture is frequently better than on VHF, since the UHF channels are| less susceptible to 
manmade noise and ghosting problems than are the VHF (R. 454, para. 23). It is only where, because 
of terrain and foliage, the viewer is forced to utilize a weaker signal, that UHF becomes an inferior” 
service, 
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among a greater number of stations" (R. 689, para. 24). The Commis- 
sion knew from Docket No. 11532 and from experience in other markets 
that the advent of Channel 2 would jeopardize if not destroy the opera- 
tion on Channel 20 (R. 689, para. 24). It knew that there were at least 
three groups desirous of providing a television service to Springfield. 

It knew that the market was sufficiently large to support two and in all 
probability three stations operating on an equal footing (R. 689, para. 
24).? 


Thus under the evidence adduced in Docket No. 11747 the Com- 
mission would have been fully justified in deleting Channel 2, if for no 
other reason than to improve the number of services in and around 
Springfield and even though it had to place the deleted VHF channel 
"on ice’ -- as it did in the Vail Mills and Elmira cases, likewise 
decided March 1, 1957. 22 FCC Reports 293; 22 FCC Reports 307 . 
But here, as the Comments made plain, there was no need for Channel 
2 to go to waste. In fact, the competitive situation in three markets 
could be improved by the proposed deletion of Channel 2 from Spring- 
field and reassigning it to Terre Haute and St. Louis. By one and the 
same act, the Commission could thus provide a second equally com- 
petitive service in Terre Haute, a needed fourth service in St. Louis, 
and two if not three services in Springfield (R. 679-694). 


The Commission's conclusion in the instant proceeding (Docket 
No. 11747) and a similar conclusion concurrently reached in Peoria 
(Docket No. 11749), that the deletion of an allocated but ungranted VHF 


1 petitioner would have the Court believe that WICS is being accorded a monopoly position in Spring- 
field (Pet. Br. pp. 6-7, 11, 15, 53). Such is not the fact. Under the 1952 allocation, Springfield 
would ultimately have been left with one monopoly operation on Channel 2. Under the March 1, 1957 
Report and Order, Springfield will have at least two “equally competitive operations” and in all prob- 
ability three -- with more UHF channels available if there is a “demand for the same.” By advocating 
deintermixture in Springfield, WICS was not attempting to create a monopoly situation for itself. It 
was opening the door for as much competition as the traffic would bear. 


2 Technically speaking, therefore, petitioner is in no position to raise a section 307(b) problem 
(based on the comparative needs of Springfield and St. Louis) unless and until it be shown that the 
retention of Channel 2 in Springfield would serve the “public interest.” When the effect of a new 
grant is to destroy an existing operation, that burden is a difficult one. Great Westem B. Ass'n. v. 
Federal Communications Commission, 68 U.S. App. D.C. 119, 123, 94F. 2d 244 (1938). 
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channel in each of those central Illinois markets would enhance the 
opportunities for more effective competition among a greater number 
of stations, is being fully vindicated by subsequent developments. 

WICS is currently erecting a taller tower and completing construction 
preparatory to a 20-fold increase in power on UHF Channel 20. Plains 
has likewise obtained a UHF satellite grant in Champaign, Il. (BPCT- 
2203) by which many of the programs broadcast by WICS from the 
capital of Illinois will be made available to Champaign-Urbana (thus 
providing some competition for Channel 3 in that market). WMAY-TV 
has accepted a UHF grant on Channel 36 in Springfield (Pet. Br. pp. 
27-28), which will provide a second outlet for the capital of Illinois, 
when the current litigation is concluded. A third UHF grant has been 
made in Peoria (WMBD-TV on Channel 31), with that station due to 
begin operation shortly (BPCT-688). An existing UHF station in Peoria 
(WEEK-TV) is now operating a UHF satellite station in LaSalle, Dll. 


(WEEQ-TV). Under a temporary authorization from the Commission, 


Signal Hill is currently providing a third commercial service to St. 
Louis on Channel 2. Although UHF Channel 63 had gone |begging for 
five years in Terre Haute (a VHF area), three applications are now on 
file asking authority to provide a second service in that market on the 
newly allocated Channel 2. ! 


0 


| 
THE ACTION HERE CHALLENGED IMPLEMENTS 
RATHER THAN CONTRAVENES SECTION 307 (b) 
OF THE COMMUNICATIONS ACT | 


Despite these beneficent results, petitioner argues that the Com- 
mission was foreclosed as a matter of law from taking the action which 


1 petitioner argues (Pet. Br. pp. 21, 40, 43) that the public interest benefits which might accrue 
from the allocation of Channel 2 to Terre Haute must be ignored, inasmuch as the Commission has 
since instituted a proceeding to shift the other VHF channel in Terre Haute to Lafayette, Indiana. 
Channels 2 and 10 are still allocated to Terre Haute, The mere fact that the Commission has insti- 
tuted a mle-making proceeding, at the request of Lafayette Broadcasting Company, does not neces- 
sarily mean that it will be finalized. If it is, Lafayette will get a channel which it would otherwise 
not have had, and the deletion of Channel 2 from Springfield will still mean an allocation to two 
communities rather than one. | 
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it did by reason of Section 307 (b) of the Act. Petitioner would place a 
construction on that section which would preclude the Commission from 
deintermixing any market. Notwithstanding the admitted fact that the 
12 VHF channels are not enough to provide a nationwide competitive 
system, and notwithstanding the fact that UHF channels become "paper 
allocations" in markets the size of Springfield, when a VHF station 
commences operating therein, petitioner says that a VHF channel must 
be assigned to Springfield by reason of Section 307(b), regardless of 
the public interest consequences and even though such an allocation 
results in less service rather than more service. We most emphatic- 


ally disagree. 


Section 303 (g) of the Act places upon the Commission the responsi- 
bility of encouraging "the larger and more effective use of radio in the 
public interest."" Section 307 (b), in turn, places on the Commission 
the duty of so distributing licenses, frequencies, hours of operation, 
and power among the several states and communities as "to provide a 
fair, efficient and equitable distribution of radio service to each of the 
same." UHF "paper allocations" do not constitute "radio service." 


The Commission's 1952 Table of Allocations was predicated on 
an assumption which has since been disproved in practice, a fact 
which the Commission itself now admits and recognizes (13 RR 1571). 
So long as it was believed that UHF and VHF stations could exist side 
by side in the same market, it was entirely logical to place some VHF 
and some UHF channels in as many states and communities as possible. 
So long as the Commission could rationally assume, as it could in 1952, 
that intermixture would result in the manufacture of nothing but all- 
channel receivers, that intermixture would thus speed up and further 
the development of UHF, and that intermixture would in due course 
result in a single television system, we quite agree with petitioner 
that Springfield was entitled to a first VHF channel before St. Louis 
received a fifth (see Pet. Br. p. 5, fn. 14). 
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But experience has shown that VHF and UHF do not coexist in the 
same areas. The 12 VHF channels alone are not enough |to provide a 
nationwide competitive television system. In smaller markets to which 
a single V is allocated and in the larger markets where two V's are 
allocated, the 70 UHF frequencies cease to have any utility in an inter- 
mixed system. But if a VHF is used in one market and UHF in another, 
those 70 UHF channels (which the Commission in 1952 found were need- 
ed to augment the 12 VHF) have some utility. In other words, the more 
markets in which UHF can be utilized, the more service which can be 
provided not only in those markets but also in other areas which are so 
predominantly VHF that UHF cannot gain a toehold. Thus, we submit 
that a policy of deintermixture, instead of contravening Section 307 (b) 
of the Act, will in fact give effect to the Congressional mandates em- 
bodied in Sections 303 (g) and 307(b). An intermixed system which 
transforms UHF assignments into "paper allocations" does not encour- 
age the "larger and more effective use of radio" (Section 303 (g)). An 
intermixed system is not"efficient" nor does it result inja fair and 
equitable distribution of "radio service" when the net effect of the VHF 
allocation is to shut down one or more existing UHF operations (Section 
307 (b) ). | 


' Although petitioner contends (Pet. Br. p. 2) that the instant 
petition for review presents a vital question of first impression involv- 
ing an interpretation of Section 307(b) of the Communications Act, we 
think that the rationale of this Court in Huntington Broadcasting Co. 
yv. Federal Communications Commission, 89 U.S. App.| D.C. 222, 

192 F. 2d 33 (1951) points the way to an affirmance of the March 1, 
1957 Report and Order. There, as here, by prior rule-making action 
the Commission had adopted certain allocation concepts! in implementa- 
tion of Section 307 (b), to be subsequently utilized in case-to-case 
adjudications. There the Commission, by rule, set aside certain 
frequencies designed to render service "over an extended area and at 
relatively long distances" (Class I and Class II clear channel facilities); 
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it set aside other frequencies designed "to render service primarily to 
a metropolitan district and the rural areas contiguous thereto" (Class 
Il regional channels); and it set aside still other frequencies designed 
to "render service primarily to a city or town and the suburban and 
rural areas contiguous thereto" (Class IV local channels) (Rules 3.22- 
3.25). In that case, Huntington Park (with no AM station of its own) 
contended that it should receive a Class II facility under Section 307 (b) 
of the Act in preference to Los Angeles (with a multitude of Class I, 
Il, and If facilities). This Court agreed with the Commission that 
Section 307 (b) of the Act did not compel a grant of a high-powered 
clear channel facility to Huntington Park, ahead of Los Angeles, even 
though Los Angeles already had some 15 or 20 high-powered operations. 
This Court there emphasized the fact that the applicant was requesting 
a type of facility generally reserved for a different type of community, 
instead of a Class IV facility normally intended for communities like 
Huntington Park. 


Here, as a result of a long, involved general rule-making pro- 
ceeding (Docket' No. 11532), the Commission concluded that in areas 
where UHF channels were providing a satisfactory service, such areas 
should be served by UHF frequencies, and that areas which were re- 
ceiving service on VHF (with little or no hope of UHF gaining a toehold) 
should be served by additional VHF allocations deleted from UHF areas. 
In other words, | in Docket No. 11532 the Commission laid down certain 
basic allocation concepts, just as it did in the AM field when it adopted 
Rule 3.22-3.25. It concluded that a system of allocating channels on a 
nonintermixed basis would produce a more efficient and effective utili- 
zation of available spectrum space. Stated another way, the Commis- 
sion in Docket No. 11532 specified the situations under which certain 
types of frequencies are to be utilized in one type of market, and other 
frequencies in another type of market. 


As in the Huntington case and by a parity of reasoning, cities like 
Springfield, which are obtaining excellent television service (both 
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origination and coverage) on UHF and which will continue to receive 
such service on UHF if Channel 2 is deleted, cannot complain under 
Section 307 (b) if facilities of another type (reserved for areas which 
are predominantly VHF) are utilized in St. Louis. | 


Furthermore, as this Court held in Coastal Bend Television Co. 
v. Federal Communications Commission, 98 U.S. App. D.C. 251, 255, 
234 F. 2d 686 (1956), in sustaining the Commission's refusal on Novem- 
ber 10, 1955 to set aside allocation concepts used in 1952: ". .. 
whether one factor [an additional service on VHF to a significant num- 
ber of people] should outweigh the other [the destruction of an existing 
UHF operation] is precisely the sort of question which Congress, by 
employing the broad language of Section 303, wished to commit to the 
discretion of an expert agency, not the courts. It is for the Commis- 
sion, notthe courts, to pass on the wisdom of the channel allocation 
scheme. . . So long as the Commission's action in such an area of 
discretion has a reasonable factual and legal basis, we may not over- 
turn i .'7 Here the Commission has found as a fact, amply and fully 
supported by the record, that the deletion of Channel 2 from Spring- 
field will result in more service in that community, more service in 
St. Louis, and more service in Terre Haute. It has concluded that no 
significant number of people, if any, will be deprived of coverage which 
they might otherwise have expected if Channel 2 had remained in Spring- 
field (R. 679-695). | 


As the Commission itself has frequently recognized, the term 
"yadio service" as used in Section 307 (b) of the Communications Act 
comprehends both transmission and reception service, and both are 


important. In other words, "radio service" which it is under a duty 
to distribute efficiently and equitably embraces not only "coverage" 


but also “origination facilities." WSIX Broadcasting Station, 8 RR 


1 The Court thus made it clear in the Coastal Bend case (decided June 7, 1956) that it would not 
have substituted its judgment for that of the administrative agency even if the Commission had decided 
the question the other way. Thus the Commission was left free on June 26, 1956 (in Docket No. 11532) 
to repudiate, at long last, the unfortunate intermixture concepts utilized in 1952 and to take action on 
June 26, 1956, which the proponents of deintermixtue had argued should have beba taken on 

November 10, 1955. 
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216, 217-218 (1952); Newark Broadcasting Corp. , 3 RR 839 (1947). In 
line therewith, the Commission has recognized two basic priorities -- 

a duty to provide at least one television service to all parts of the United 
States, and a duty to provide each community with at least one television 
broadcast station. Both aspects of Section 307 (b) (origination and cover- 
age) were fully recognized by the Commission in its actions of March 1, 
1957. Springfield has, and will continue to have, origination facilities 

of its own (two or three as against one); it will continue to receive cov- 
erage not only from stations of its own but from a UHF station in Decatur 
and a VHF station in Champaign. 


As made clear by the legislative history of Section 307 (b) (sum- 
marized at some length by petitioner) it was not the intention of Congress, 
particularly after the 1936 amendment, to place the Commission ina 
"straitjacket."" Experience had shown that Section 307 (b) concepts 
could not be applied in mathematical fashion. Section 307 (b), like 
Section 303 (g), constitutes criteria (and very important criteria) for 
determining whether a given action will serve the public interest, con- 
venience and necessity. The Act must be construed as a whole. Indivi- 
dual sections should not receive a gloss which needlessly nullifies the 
ultimate standard laid down by Congress -- public interest, convenience, 
and necessity. See Logansport Broadcasting Corp. v. United States, 

93 U.S. App. D.C. 342, 344-345, 210 F. 2d 24 (1954). 


We would agree with petitioner that if Springfield were an "over- 
shadowed market" (i.e. , a market flooded with VHF signals from 
larger nearby cities), where the removal of Channel 2 would leave it 
without a station of its own (on either U or V), such action would contra- 


vene Section 307(b) of the Act. But as the instant record makes clear, 


Tin this connection it is not without significance that the Commission is an arm of Congress. The 
Senate Committee on Interstate and Foreign Commerce, which has closely followed the Commission's 
efforts to alleviate the \VHF-UHF intermixture problem, has strongly endorsed revised allocation concepts 
adopted in Docket No.|11532, It apparently saw nothing therein which violated the basic statute under 
which the Commission functions (R. 278-284). The Senate Committee's only fear was that the Com- 
mission might not move fast enough and far enough along the lines laid down in its Report and Order of 
June 26, 1956 in Docket No. 11532. To place on Section 307(b) a gloss which would preclude “the 
larger and more effective use of radio in the public interest” (Section 303g) ) and which would preclude 
an efficient and equitable distribution of radio services throughout the United States is to read into 
Section 507(b) language which Congress never wrote. 
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Springfield is not an "overshadowed market." It has a television sta- 
tion of its own on UHF Channel 20 (WICS). As soon as the present liti- 
gation is concluded, it will have a second station (WMAY-TV) on UHF 
Channel 36. In due course it may also have a station on UHF Channel 
26. Thus, the deletion of Channel 2 does not mean that Springfield will 
be without a station of its own. It will in fact have more stations than 
if Channel 2 were left in Springfield. Furthermore, as shown by the 
instant record, the only VHF operation which presently places even a 
Grade B signal into the city of Springfield is Station WCIA in Champaign, 
a market 78 miles away (R. 683, para. 8). Much of the/area which will 
be covered by the UHF stations in Springfield receive no VHF signal of 
any kind (R. 168, 688, para. 23). That the Grade B VHF signal from 
WCIA, which barely reaches Springfield (R. 168), is no insuperable 


obstacle to the growth and development of UHF operations in the Spring- 
| 
field area is borne out by the fact that WICS has produced a successful 


operation on UHF notwithstanding the existence of WCIA's signal since 
November 12, 1953, as has Station WTVP on UHF Channel 17 in De- 
catur, which is even closer to Champaign (R. 688). In other words, 
UHF can survive in markets the size of Springfield and Decatur against 
a weaker VHF signal from markets a substantial distance away. 


Thus clearly, and the Commission so found, the deletion of 
Channel 2 will not leave Springfield without television service from 
stations of its own, nor deprive it of signals from outside stations 
(R. 679-694). Hence, in the instant petition for review, the Court is 
not confronted with the type of problem it would be if the deletion of 
Channel 2 meant that Springfield would be left without origination facili- 
ties or signal coverage of any kind. | 


Petitioner further contends that the Commission "ignored" the 
fact that the more populous state of Illinois had fewer VHF allocations 
than the state of Missouri, a situation which was worsened by the shift 
of Channel 2 to St. Louis (Pet. Br. pp. 3, 23, 41-42). (Since petitioner 
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concedes (Pet. Br. p. 29), and as a defeated applicant for Channel 2 was 
perforce compelled to concede, that television channel assignments can 
be modified by “rule-making proceedings," the Commission was not re- 
quired in its Report and Order in Docket No. 11747 "to discuss each par- 
ticular bit of evidence." Logansport Broadcasting Corp. v. United States, 
93 U.S. App. D.C. 342, 345-346, 210 F. 2d 24 (1954). Furthermore, in 
the perfunctory comments which Sangamon filed on December 3, 1956 
(R. 425-427), it made no such contention with respect to Section 307 (b). 
However, it did advance such an argument in its petition for rehearing 
(R. 719-727). The Memorandum Opinion and Order denying Sangamon's 
petition for rehearing expressly summarized this contention (R. 1108, 
para. 9), whereupon the Commission found that "none of the arguments 
and facts" submitted in that pleading, and in other requests for reconsid- 
eration, undermined in any way its original conclusion that the deletion 
of Channel 2 from Springfield was necessary in order "to improve the 
opportunities for comparable and effective competition among stations in 
these areas and to enhance the opportunity for additional services in these 
important markets" (R. 1109, para. 14; cf. R. 1111-1112, para. 22). 
In that same connection the Commission expressly concluded that the 
retention of Channel 2 in Springfield "would be neither equitable nor 
efficient and would not serve to meet the objectives of Section 307 (b) of 
the Communications Act," and that any "white area would be insignificant 
when compared with the advantages to be gained by shifting the channel 
to St. Louis and Terre Haute" (R. 1111-1112, para. 22). 

Petitioner similarly complains (Pet. Br. p. 42) that the Commis- 
sion "did not even refer to the population of Springfield in its [March 1, 
1957] decision."*| The Commission stated that the Terre Haute metro- 
politan area had a population of 105,160 and the city itself a population 
of 64,214 (R. 686, para. 18). It subsequently referred to Springfield as 
a city "of comparable size" (R. 689, para. 25). Since Springfield has a 
population of 81,628, the characterization was entirely proper. 


1 The Attomey General of Illinois, after the dates specified by the Commission for filing comments 
and reply comments, did! present such a contention to the Commission (R. 637-638). 
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CONCLUSION 


Plains Television Corporation accordingly submits that the Com- 


mission's action of March 1, 1957 shifting Channel 2 from Springfield 
to St. Louis and Terre Haute, and substituting UHF channels therefor, 
implements rather than contravenes Section 307 (b) of the Communica- 
tions Act. The action here challenged should, therefore), be affirmed. 
Respectfully submitted, 


By James A. McKenna, dr. 
Vernon L. Wilkinson 
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COUNTERSTATEMENT OF THE CASE | 


This Brief, submitted on behalf of WMAY-TV, Inc. » is designed 
to serve a very limited ‘purpose: to clarify the present interest of 
WMAY-TV, Inc. and to ensure that this Court takes no action in con- 
nection with this proceeding which would have any adverse’ effect upon 
the rights of WMAY-TV, Inc. to the use of Channel 2 in Springfield, in 
the event that the decision of the Commission here uate review should 
be reversed. 


2 


The Statement of the Case which appears in Petitioner's Brief 
(pp. 2-21) contains an essentially accurate description of the facts 
which give rise to the instant appeal, with the exception of Petitioner's 
discussion of the role played by WMAY-TV, Inc. in the Commission 
proceedings. Petitioner throughout the course of its Statement of the 
Case attempts to convey the impression that during the course of the 
Commission rule-making proceeding looking toward the deletion of 
VHF Channel 2 from Springfield, WMAY-TV, Inc. abandoned its posi- 
tion opposing the deletion of Channel 2 from Springfield (see, e.g. , 
Pet. Br. pp. 13,:14, 17, 18, 19, 21). This impression is entirely 
erroneous. As will be shown more fully, infra, WMAY-TV, Inc. par- 
ticipated fully in that proceeding; at every stage it opposed the deletion 
of Channel 2 from Springfield. 


On June 25, 1956, the Commission issued a Notice of Proposed 
Rule Making looking toward the removal of VHF Channel 2 from Spring- 
field to St. Louis (R. 1-2). WMAY-TV, Inc. had applied for Channel 2 
in Springfield several years before, and had gone through a lengthy 
comparative hearing with Petitioner, which also sought that facility, 
which was close to termination at the time the rule-making proposal 
was issued. Indeed, only two days later, on June 27, 1956, the Com- 
mission issued a Final Decision in the comparative hearing, holding 
that WMAY-TV, Inc. was the better qualified of the two applicants, 
and that its application should be granted, while that of petitioner 
should be denied. Sangamon Valley Television Corporation, 11 Pike & 
Fischer, R.R. 783, rehearing denied, 22 F.C.C. 1167. The grant to 
WMAY-TV, Inc. was, however, conditioned on the right of the Com- 
mission to substitute for Channel 2 such UHF channel as might be sub- 
stituted for it in the rule-making proceeding which had just been com- 
menced. 


On August 24, 1956, WMAY-TV, Inc. filed what petitioner refers 
to (Br. 10) as a "strongly-worded document" seeking rescission of the 
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proposed rule-making, and urged that the reassignment of Channel 2 
from Springfield to St. Louis would be contrary to statutory mandates. 
This document also contained other challenges to the legality of the 
Commission's proposed action (R. 8-20). This basic position of WMAY- 
TV, Inc. in opposing the shift of Channel 2 from Springfield to St. Louis 
on legal and policy grounds, was never altered throughout the course of 
the proceedings before the Commission. The implications in Petition- 
er's Statement of the Case that WMAY-TV, Inc. subsequently abandoned 
its original position and concentrated solely on the question of which 
UHF channel would be substituted in Springfield for VHF Channel 2 
result solely from the fact that Petitioner has blinded itself, and has 
attempted to blind this Court to the clear, unequivocal language of the 
Order of the Commission issued in response to the WMAY-TV pleading. 


In that Order (R. 141-45), released on November 30, 1956, the 
Commission rejected one of the contentions of WMAY-TYV, in no way 
involved in the present appeal, on the ground that it had become moot. 
With respect to the remaining contentions it stated (R. 144): 

| 


| 

With respect to the other grounds for reconsidera- 
tion advanced by petitioner, it is our view that they 
are prematurely raised in that they might more ap- 
propriately be presented as comments in Docket 
No. 11747, the Springfield and St. Louis deinter- 
mixture proceeding. We shall so consider them in 
connection with any further comments that petition- 


er and other interested parties may submit. (Em- 
phasis added). 


| 
It was, therefore, completely unnecessary in any subsequent comments 
filed by WMAY-TV, Inc. to repeat the contentions contained in this 
original pleading. 


The subsequent pleadings filed by WMAY-TV, Inc. in the Com- 
mission's rule-making proceeding, as shown by Petitioner (Pet. Br. 
pp. 18-14, 17), continued to oppose the deletion of Channel 2, and 
advanced an additional reason why Channel 2 should remain in Spring- 
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field. They were also addressed to the question of which UHF channel 
could best be substituted for Channel 2, if the Commission rejected 
WMAY-TV, Inc.'s contention that Channel 2 must remain in Spring- 
field. Apparently Petitioner disagrees with the tactics of counsel for 
WMAY-TV, Inc. Perhaps Petitioner believes that it is a sign of weak- 
ness to recognize, in any manner whatsoever, that the position one 
seeks the Commission to adopt may be rejected. WMAY-TV, Inc., on 
the other hand, whose primary concern is to bring additional television 
service to the public in the Springfield area in the most salutary man- 
ner, felt it important to indicate to the Commission that, of the UHF 
channels proposed to be substituted for Channel 2, if Channel 2 had to 
be deleted, UHF Channel 36 would serve the public interest far better 
than the rest. The comments of WMAY-TV, Inc. on this subject can- 
not be interpreted as an abandonment of its basic position that Channel 
2 should have remained in Springfield. 


When the Commission, at the conclusion of the rule-making pro- 
ceeding, substituted Channel 36 for Channel 2 in Springfield, it also 
substituted that channel for Channel 2 in the authorization to WMAY-TV, 
Inc. However, its grant of the channel was conditioned on the submis- 
sion of certain engineering data relating to operation on Channel 36, 
and the surrender by WMAY-TV, Inc. of any asserted rights to Chan- 
nel 2, 22F.C.C. 1173. In other words, the Commission stated to 
WMAY-TV, Inc., in effect, you must forego your rights of appeal of 
the decision to delete Channel 2 from Springfield, or you will receive 
no authorization whatsoever as the result of the many years of prepara- 
tion, hearing and expense which have been invested by you in seeking a 
television authorization for Springfield. 


On July 29, 1957, WMAY-TV, Inc. submitted the necessary 
technical information with respect to operation by WMAY-TV on Chan- 
nel 36, pursuant to the Commission's Order. It was called to the 
Commission's attention, in connection with the submission of this 
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technical information, that Sangamon had appealed to the United States 
Court of Appeals in this case and Case No. 13991 and that WMAY-TV, 
Inc. had intervened in these appeals. The interest of WMAY-TV, Inc., 
particularly in this case and the statement of WMAY-TV, Inc. in its 
Motion to Intervene in this case, was called to the Commission's atten- 
tion. The Commission was advised: 


In order that its interest may be fully protected, 
if the decision of the Commission action deleting 
Channel 2 from Springfield, [linois, is reversed, 
WMAY-TV, Incorporated intends to ‘participate in 
the appeal in case number 13992. | 

On August 27, 1957, the Commission approved the specifications 

| 

of WMAY-TV, Inc. for Channel 36, and authorized it to\;commence con- 


struction. The order contained appropriate language providing that the 
| 


approval was". . . without prejudice to whatever action the Commis- 
| 


sion may be required to take as a result of decisions by|the U.S. Court 


of Appeals for the District of Columbia Circuit in Sangamon Valley TV 
Corp. v. United States and FCC (Cases 13991-2)." 


| 
SUMMARY OF ARGUMENT | 


Petitioner asserts, in its argument, that Petitioner remains as 
the sole applicant for Channel 2 in Springfield, in the event that an 
order of this Court in the present proceeding should require the Com- 
mission to reallocate that channel to that community. The question of 
the respective rights of Petitioner and WMAY-TV, Inc. to the use of 
Channel 2 in Springfield, in the event of reversal, is not properly 
raised in this appeal; indeed, Petitioner has filed a Petition for Review 
in Case No. 14282 which raises this precise question. The simple 
assertion of the position by Petitioner in its Brief in this case cannot 
serve as an adequate basis for disposition of that question. In any 
event, it is clear that the position asserted by Petitioner is based upon 


a complete misinterpretation of relevant Commission orders. 


oor 
Case No. 18991 is an appeal from the Commission's decision favoring WMAY-TV, Inc. over 
Petitioner. 


aw) 


ARGUMENT 


The question of the respective rights of Petitioner and Intervenor 
to Channel 2 in the event of a reversal in this proceeding is not properly 
raised here. Petitioner asserts (Br. 27-8) that it remains as the sole 
applicant for Channel 2 in Springfield. Apparently Petitioner is of the 
view that if this Court were to reverse the Order here under review, 
thereby requiring the reallocation of Channel 2 to Springfield, Petitioner 
would be automatically entitled to a construction permit on that frequency, 
and WMAY-TV, Inc. would have no rights therein whatsoever. However, 
both the question presented in this appeal, as stated by Petitioner, and 
its request for relief, indicate that this question is not raised in the 
present proceeding. The Commission has been requested by Petitioner 
to reconsider the terms of its order of August 27, 1957, set forth above, 
and has refused’ to pass upon it, stating that Petitioner's request is pre- 
mature, until such time as this Court reverses the action of the Com- 
mission under review in the instant case.” 


Indeed, in January, 1957, Petitioner filed a petition for review 
in this Court in Case No. 14282, seeking review of Commission orders 
which raise this very question. Presumably, the record necessary for 
the Court's consideration of that question will be filed in Case No. 
14282, and, if that action was properly filed, it will be fully briefed so 
that the Court's decision may be based upon full argument. The only 
issue before the Court here is whether the Commission properly real- 
located Channel 2 from Springfield to St. Louis. If the Court finds that 
the Commission erred, that decision will be reversed. The question 
of who is then entitled to the use of Channel 2 in Springfield is one for 
the Commission to decide in the first instance. 


In any event, Petitioner's simple assertion in this regard is 
erroneous. It is apparently based upon its own interpretation of the 


2 ‘The Order of the Commission, referred to, although not a part of the instant record, will undoubt- 
edly be a part of the record to be filed by the Commission in Case No. 14282, which is a Petition for 
Review of that very order, among others. 
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condition in the grant of Channel 36 to WMAY-TV, Inc. that by accept- 
ing a grant on Channel 36, WMAY-TV, Inc. surrendered all asserted 
rights to Channel 2. It is clear that by this condition the Commission 
was requiring WMAY-TV, Inc. to refrain from action contesting the 
assignment to it of Channel 36 in lieu of Channel 2, which had been 
specified in its original application. Further, and most important, it 
is clear that the condition was imposed on the assumption that the rule- 
making proceedings in Docket No. 11747 were lawful, and that the Com- 
mission had properly deleted Channel 2 from Springfield. Obviously , 
if the proceedings in Docket No. 11747 were invalid and Channel 2 was 
still properly assigned to Springfield, the whole basis for the Commis- 
sion's substitution of Channel 36 for Channel 2, in making its final 
grant to WMAY-TV, Inc. would be negated and the grant to WMAY-TV, 
Inc. would have provided for authority to operate on Channel 2. 


In its Motion for Leave to Intervene in the instant proceeding, 


WMAY-TV, Inc. stated: 


| 
If this Court should reverse the Order of the Federal 
Communications Commission deleting Channel] 2 from 
Springfield, [llinois so as to make possible the con- 
tinued use of Channel 2 in that city, WMAY-TYV, Inc. 
would be vitally affected by that Order since, under 
the decision of the Commission in the comparative 
hearing now under review in this Court, Case No. 
13991, WMAY-TV, Inc. would be authorized to oper- 
ate its television station on that channel. 
In addition, WMAY-TV, Inc. has intervened in an appeal brought by 
Petitioner in Case No. 13991 in which it seeks reversal of the Commis- 
sion Order holding WMAY-TV, Inc. better qualified than Petitioner to 


receive a construction permit for a television station in Springfield. 
| 


At the time that WMAY-TV, Inc. accepted the Commission's 
condition and supplied the technical information necessary for it to 
receive a grant on Channel 36, it called the Commission's attention to 
the fact that it had interevened in the present proceeding and intended 
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to participate therein in order that its interest might be fully protected 
if the decision of the Commission deleting Channel 2 from Springfield 
were reversed. 


When the Commission authorized WMAY-TV, Inc. to construct 
a station on Channel 36 at Springfield, it didso ". . . without preju- 
dice to whatever action the Commission may be required to take as a 
result of decisions by the United States Court of Appeals for the District 
of Columbia Circuit in Sangamon Valley Television Corp. v. United 
States and FCC (Cases 13991-2)." In view of this action by the Com- 
mission, it is quite clear that the Commission did not intend that 
WMAY-TV, Inc. surrender its rights to Channel 2, in the event that 
the Commission Order deleting Channel 2 from Springfield was held 
by this Court to be improper. The assertion of Petitioner to this 
effect is obviously erroneous. 


CONCLUSION 


For the foregoing reasons any order of this Court determining 
the merits of the instant proceeding should be restricted to the legality 
of the Commission determination to reallocate VHF Channel 2 from 
Springfield to St. Louis. 


Respectfully submitted, 


MARCUS COHN 
PAUL DOBIN 
STANLEY S. NEUSTADT 


317 Cafritz Building 
Washington 6, D. C. 


Attorneys for WMAY-TV, Inc. 
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Preliminary Statement 
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are (1) whether the Commission should be directed to 
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order a de novo rule-making proceeding rather than 
simply to permit supplementary comments in the reopened 
proceeding; and, (2) whether Signal Hill’s interim service 
on Channel 2 may properly be maintained pending the 
outcome of the reopened proceedings. 


However, the discussion in Sangamon’s brief goes be- 
yond these two issues, in the following respects: 


(a) By insinuation and indirection, Sangamon also 
argues the disqualification issues. Thus, while stating 
(Br. p. 24) that “Sangamon did not urge the disqualifica- 
tion of any individual Commissioners in the remand pro- 
ceeding, and it does not urge such disqualification before 
this Court,” it nevertheless makes serious insinuations 
of bias at several places in its brief. (See znfra, Part IV) 
Similarly, though disclaiming (Br. p. 26) “an adversary 
position before the Court with respect to the disqualifica- 
tion per se of Signal Hill”, it devotes eleven pages of 
its statement of the case (Br. pp. 5-15) and five pages 


of discussion (Br. pp. 24-25, 29-31, apparently arguing for 
such disqualification. 


Accordingly, in addition to discussing the two legal 
issues actually raised, we will also discuss the disqualifica- 
tion issues. 


(b) Second, throughout its brief, Sangamon ignores 
completely Judge Stern’s carefully considered findings in 
his Initial Decision (19 Pike & Fischer, R.R. 1055) as 
well as those of the Commission in its Order and Recom- 
mendation, and sets forth its own version of the facts 
as though the case were here for de novo argument and 
decision on the testimony. Thus, the purported “Sum- 
mary of Tenenbaum’s Ex Parte Activities” is not a sum- 
mary of Judge Stern’s or the Commission’s findings, but 
an exercise in special pleading, in which only such testi- 
mony is cited as supports Sangamon’s views, while im- 
portant findings and evidence are completely ignored. In 
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particular, Sangamon repeatedly tries to cast doubt on 
Tenenbaum’s veracity as a witness, contrary to Judge 
Stern’s conclusion, after observing him on the witness 
stand for several days, that “Tenenbaum was entirely 
honest in his testimony with no attempt at equivocation 
or evasion”. (Initial Decision, 19 Pike & Fischer, R.RB. 
1055, 1070). 


(c) Third, Sangamon first concedes, and then ignores, 
the difference between a general and a specific rule-making 
proceeding. Thus, it concedes in its brief (Br. p. 16) 
that “in general rule-making proceedings which affect an 
entire class within the industry it has been recognized 
that the Commission should seek to become as informed 
as possible on the subject matter. In such areas, private 
conversations are not only sanctioned but encouraged.” 
And Sangamon apparently does not dispute the proposi- 
tion that the decision in Sangamon Valley Television 
Corp. v. United States, 106 U.S. App. D.C. 30, 269 F. 2d 
221 applies only to ex parte presentations made after 
rule-making proceedings involving “the resolution of con- 
flicting private claims to a valuable privilege” have been 
commenced. Sangamon recognizes that the special rule- 
making proceeding involved in this case did not commence 
until June 26, 1956, when a Notice of Proposed Rule- 
making was issued.? Nevertheless it seeks to condemn as 
“ex parte intrusions” (Br. p. 6) the activities of Signal 
Hill from 1954 to June 26, 1956. In doing so, it is 
remarkably silent with respect to the background of these 
activities. It makes no mention of the fact that during 
this period the Commission was engaged in a general 
examination on a national scale of the UHF problem and 
in “a general rule-making proceeding to consider possible 
overall solution to the problem on a broad, nationwide 


1 Under the Administrative Procedure Act, a rule-making pro- 
ceeding is commenced by issuance or publication of a “Notice of 
proposed rule-making.” Sec. 4(a), 5 U.S.C. 1003(a). 
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basis” (Notice of Proposed Rule Making, Docket No. 
11532, Nov. 10, 1955, 20 Fed. Reg. 8501). Signal Hill’s 
private conversations and presentations during this period 
all related to phases of this national problem and were 
essentially no different than the talks between CBS presi- 
dent Stanton and members of the Commission which were 
involved in Van Curler Broadcasting Corp v. United 
States, 98 U.S. App. D.C. 432, 236 F. 2d 727, cert. den. 
325 U.S. 395. 


In order, therefore, that the issues in this proceeding 
may be considered in proper perspective, we will set forth 
a counterstatement of the evidence which will include a 
summary of the 1954-1956 background and the evidence 
and facts which were the basis of the findings of Judge 
Stern and the Commission. This counterstatement will 
show: 


1. That most of Tenenbaum’s contacts preceded June 
26, 1956, during a period when UHF problems could be 


freely discussed with the Commisssion ; 


2. That both before, and after, June 26, 1956, the 
question of deintermixture was given even more intensive 
study by the appropriate Congressional Committees than 
by the Commission and was the subject of a continuous 
interchange of correspondence, testimony and reports, in 
which individual UHF stations and UHF associations 
were active participants; and 


3. That, far from Signal Hill being the only one to 
assume it had the right to contact the Commissioners, 
the practice was a wide spread one, and, as Judge Stern 
found, “there undoubtedly prevailed a general impression 
at that time that ex parte presentations were not im- 
proper in rule-making proceedings—a view apparently 
shared by Senators and Congressmen, by public officials, 
by those engaged in the television industry, by the Chief 
of the Bules and Standards Division of the Broadcast 
Bureau, and evidently by the Commissioners as well or 
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they would not have suffered such visits.” (See infra pp. 
26, 27) 


I 
Counterstatement of the Case 


(A) The 1954-1956 Background 


The history of the 19541956 period is a matter of 
common knowledge. All of the events have been fully 
reported in the record of the Congressional hearings, the 
annual reports of the Commission and in the trade mag- 
azines. 


Under the Sixth Report and Order of the Commission, 
adopted April 11, 1952, 1 Pike & Fischer RR. 91:959 
et seq. a system of allocations of TV Channels, com- 
monly known as intermixture, had been adopted which 
provided for VHF and UHF channels in the same areas. 
By 1954, it had become clear that this system was causing 
serious trouble on a national scale. UHF stations oper- 
ating in the same area as a VHF station were unable to 
compete; innumerable stations were forced by reason of 
financial difficulties to leave the air; and other stations 
were on the verge of failure. One of the stations in the 
latter situation was that operated by Signal Hill on UHF 
in the St. Louis, Missouri area. 


The problem became so serious that throughout the 
period from 1954 through 1957, Congressional Committees 
concerned with television gave as much if not more atten- 
tion to the matter as the Commission itself. The Com- 
mission publicly stated that the UHF situation was 
critical. The Potter Committee and its successor, the 
Magnusson Committee, (both sub-committees of the Sen- 
ate Committee on Interstate and Foreign Commerce) held 
extensive hearings and members of the Commission ap- 
peared and presented testimony. (Hearings, cited at foot- 
notes 2 and 14 infra.) UHF associations and individual 
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operators, including Signal Hill, testified concerning the 
serious financial losses that were being suffered in inter- 
mixed markets and warned that UHF would die unless a 
solution were found. They joined in urging both the 
Congress and the Commission to impose a freeze on new 
VHF's in areas being served by UHFs until a decision 
was reached on a solution to the UHF problem. VHF 
operators took an opposing view and urged that VHF 
grants should be promptly made. The Commission 
freely discussed all phases of the problem with in- 
dustry groups, with individual industry members, with 
members of the Congress and with other public offi- 
cials. The discussions were carried on both in private 
and at public meetings and hearings. The doors of the 
Commission were open not only to Signal Hill but to any- 
one who desired to discuss the problem. Private discus- 
sions not only were sanctioned—they were welcomed. 


Early in 1955, the Magnusson Committee released the 


so-called Plotkin Memorandum, which was transmitted to 
the Commission with a request for its views and for 
periodic reports of any action that might be taken. The 
Plotkin Memorandum pointed out that if UHF failed, 
1319 out of a total of 1875 commercial assignments made 
by the Commission would be wiped out. It emphasized 
that television’s growth was largely dependent upon a 
healthy UHF system and it recommended a program of 
selective deintermixture, whereby areas would be made 
either all UHF or all VHF. The staff of the Commission 
submitted a proposal for a freeze on action with respect 
to pending and new applications for VHF stations in- 
volving cities within 50 miles of a UHF community, while 
a study was being made; and a list was submitted of 22 
areas for possible deintermixture. Shortly thereafter the 
Commission filed an interim report with the Magnusson 
Committee in which it stated that it was considering the 
creation of “islands” of permanent UHF stability. (Hear- 
ings, footnote 14 infra.) 
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At the time of this preliminary report, the Commission 
had denied seven petitions for rule-making to make cer- 
tain areas either all UHF or all VHF. Thereafter, on 
March 31, 1955, the Commission instituted rule-making 
proceedings to look into deintermixture of five areas, one 
of which was Peoria, Illinois. Petitions for similar rule- 
making to deintermix other areas, one of which was by 
Plains Television Corp. for the deintermixture of Spring- 
field, were on file but no action was taken by the Com- 
mission, pending resolution of the five “pilot” cases. While 
these “pilot” proceedings were pending, the entire range 
of UHF problems and, specifically, deintermixture, con- 
tinued to be the subject of public and private discussion 
with the Commissioners. The Commissioners were urged 
privately and publicly to impose a 90 day freeze on any 
television action that would aggravate UHF-VHF inter- 
mixture and to resolve the “pilot” cases during the 90 
day period. Meetings between the Commission and the 
Magnusson Committee continued as well as private dis- 
cussions between members of the Commission and in- 
dustry representatives and individual operators. 


On June 27-28, 1955, the Commission heard oral argu- 
ment on the five “pilot” cases. Thereafter, in July, 1955, 
a meeting was held between Senator Magnusson and 
Chairman McConnaughey to consider the progress being 
made by the Commission. The Commission continued its 
reports to the Magnusson Committee and its informal 
discussions with individual station operators and industry 
organizations over the problems of UHF and proposals 
for deintermixture. Speeches were made on the subject 
by individual Commissioners; the Commissioners partici- 
pated in panel discussions; and plans for dealing with 
UHF were submitted by some of the networks and dis- 
cussed informally with individual Commissioners. Both 
UHF and VHF groups met with the Commission and 
presented opposing points of view. The Commissioners 
were flooded with mail dealing with all phases of the 
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problem. Signal Hill as well as other UHF operators 
urged the Commission to hold public hearings on the 
UHF-VHF problem and not to issue any grants in the 
interval which would complicate the problem. Every 
rumour carried in the trade magazines concerning pos- 
sible action by the Commission resulted in an avalanche 
of letters, telegrams and personal interviews. 


On November 10, 1955, the Commission formally denied 
deintermixture in the “pilot” cases and dismissed, without 
any rule-making proceedings, the other petitions, includ- 
ing the Plains petition. Instead, the Commission insti- 
tuted a general rule-making proceeding (Docket 11532) 
to explore the matter from a national standpoint. This 
rule-making proceeding continued until June 25, 1956. 
During this period, the Commission not only accepted 
formal comments but continued freely to discuss all phases 
of the problem with members of the Congress and the 
television industry. The individual members of the Com- 
mission again appeared before the Magnusson Committee 
and there was a full exchange of views between individual 
Commissioners and individual Senators on the allocation 
problem. Industry members also testified, the bulk of the 
testimony by UHF operators being devoted to their 
steadily mounting losses. Correspondence and meetings 
between members of the Commission and members of the 
Committee continued. 


Finally, on June 26, 1956, the Commission released a 
Report and Order terminating the general rule-making 
and initiating new proceedings. (13 Pike & Fischer R.R. 
1571). The Commission unanimously concluded that there 
were impressive advantages in using the UHF band ex- 
elusively for commercial television and initiated a new 
study entitled “FCC Inquiry into the Feasibility of 
Transferring Television Broadcasting to the UHF band.” 
In addition, it approved a program of selective deinter- 
mixture. The Commission’s Report and Order laid down 
five general criteria for determining whether particular 
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areas should be deintermixed and determined that there 
were thirteen markets in which channel reassignments mer- 
ited consideration in conformity with these criteria. No- 
tices of Rule Making were adopted covering these areas. 
Among them was the Notice of Rule Making relating to 
Springfield (Docket No. 11747) and one relating to Peoria, 
Illinois (Docket No. 11749). Thus, all of central Dlinois 
was being considered for possible deintermixture and not 
merely Springfield. 

The general study referred to above continued through- 
out the period of the rule-making proceedings affecting 
Springfield. On October 4, 1956, the Commission released 
a notice that no time was being set for the termination 
of this continuing study. 


Against this background, we will discuss in detail 
Tenenbaum’s activities during the following three periods: 
(1) those prior to March 30, 1955, (2) those from March 
30, 1955 to November 10, 1955, and (3) those from No- 


vember 30, 1955 to June 26, 1956, during all of which 
periods the Congress, the Commission and the television 
industry were freely exchanging views with the objective 
of finding some workable solution. 


(B) Presentations Prior to the Plains Petition of 
March 30, 1955 


Tenenbaum’s first contacts with any FCC Commis- 
sioners occurred in the spring of 1954, long before he 
was aware of the possibility of relief through the de- 
intermixture of Springfield into an all-UHF area and of 
St. Louis into an all-VHF area. P 


At that time, the Senate Interstate Commerce Com- 
mittee had begun a study of the UHF-VHF problem? 


2 Hearings on the Status of UHF Television Stations and S. 
$059, 88rd Congress 2nd Session, Subcommittee on Communica- 
tions of the Senate Committee on Interstate & Foreign Com- 
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Tenenbaum, both as an individual operator and as a 
member and officer of the newly formed UHF association, 
was aware that the study was being made and appeared 
before it in both capacities (Tr. 146 A, 147).* 


Tenenbaum’s first contacts arose under the following 
circumstances. Signal Hill was then operating in the St. 
Louis area on UHF Channel 54 with only one VHF com- 
petitor operating on Channel 5, but with two other UHF 
stations operating in the market. There was then pending 
a comparative hearing among three applicants on Channel 
4. Upon hearing rumors of a proposed “merger” and 
“quickie grant”, Tenenbaum discussed the problems such 
a VHF grant would bring to his UHF operation, and the 
two other UHF stations in St. Louis, with Senator Potter 
(Tr. 142) and at the latter’s suggestion, discussed the 
“quickie grant” rumors with several of the Commis- 
sioners, (Tr. 143) objecting to any grant of permit on 
Channel 4 until after the Potter hearings were concluded 
(Tr. 168).‘ 


Sangamon stresses this incident (Br. p. 8) as being 
“critical as to intent”, but neither Judge Stern nor the 
Commission found the slightest impropriety in these dis- 
cussions with the Senate Committee and the Commis- 
sioners. For Signal Hill was not seeking to influence an 
adjudicatory award in favor of one or another of the 
competing applicants, but to freeze the situation in St. 
Louis pending resolution of the VHF-UHF controversy. 


3 See footnote 5, infra. 


« Hearings, supra note 2, p. 644. Mr. Tenenbaum testified public- 
ly, “. . . You, Senator Potter, I am sure will remember that I 
made a special trip to Washington to see you and some of the 
Commissioners. I told you at that time that I had heard rumors 
of a quick merger on Channel 4 in our city, and I asked you to 
request that the Commission hold up any quickie grant until such 
time as these hearings were concluded . . . We opposed the St. 
Louis merger... .” 
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Such a freeze, indeed, was urged before the Senate Com- 
mittee, not only by Tenenbaum but by various UHF oper- 
ators and associations, as well as by one of the Commis- 
sioners,® and was eventually adopted in early 1955 (Tr. 
885). However, the grant on Channel 4 became effective 
in mid-1954 and Signal Hill now faced the competition 
of two VHF stations, and the other UHF stations went 
off the air. 


Meanwhile, the Senate Committee continued its studies 
and in February 1955 released staff reports suggesting 
the feasibility of deintermixed markets and asking for the 
Commission’s views. On March 16, 1955, the Commission 
replied, answering the Committee that: 


“We are presently considering the circumstances, if 
any, under which such limited deintermixture may be 
appropriate.” (Hearings, supra, note 3, at page 260) 


(C) Contacts Between March 30, 1955 and November 
10, 1955 


It was shortly after the March 16, 1955 report of the 
Commission to the Senate Committee (described above) 
that Plains Television filed its petition asking that the 
Commission initiate a proceeding looking towards the 
deintermixture of Springfield. Petitions covering twenty- 
nine other areas were filed by various other stations also 


5 Hearings, supra note 2, p. 1068 and, particularly, Commissioner 
Hennock’s proposals: “1. Stop all mergers, dropouts and dropins.” 
Mr. Tenenbaum, in also recommending a freeze, stated to the Com- 
mittee, p. 645: “. .. I advocate ... (1) There must be an imme- 
diate freeze: This Committee has heard overwhelming evidence 
that there is something drastically wrong with the television indus- 
try in the United States. Common sense dictates that there must 
be an immediate cessation in the granting of licenses until this is 
corrected . .. (2) Study: A considerable portion of the industry 
testimony before the committee has been to the effect that the 
basic cause of all of our troubles is the intermixing of VHF and 
UHF stations in the same viewing area. The aforementioned 
freeze will make it possible for the best minds in this country to 
devote the time necessary for a complete study of the present allo- 
cations system and its results .. .” 
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requesting the initiation of similar deintermixture pro- 
ceedings. All were denied on November 10, 1955. See 
infra Section (D). 


Signal Hill and ABC both supported the Plains peti- 
tion. Sangamon suggests that there was collusion in 
ABC and Signal Hill both supporting the Plains petition, 
alleging that both Signal Hill and Plains Television were 
affiliates of ABC, so that “their united front is not sur- 
prising.” * This is a half-truth. Plains has always been a 
basic NBC affiliate (Tr. 63), and the ABC support for the 
deintermixture of Springfield was part of a nationwide 
deintermixture program it had consistently been urging 
on the Commission. (See Comments of ABC, Joint Ap- 
pendix on original appeal, J..A. 110-A-121-A). 


After the filing of this petition, Tenenbaum spoke to 
the individual Commissioners and also wrote to them, 
urging that a notice of proposed rule-making be issued. 
Sangamon claims that these contacts were improper, but 


refers to no Commission rule nor to any policy reasons 
to support this contention. In particular, Sangamon com- 
plains (Br. pp. 8, 9) that a letter dated July 15, 1955 
sent to all the Commissioners (FCC Ex. 19) contained 
the statement “some might think we are asking you to 
pre-judge” pending cases. But the record showed that a 
copy of this letter was, in fact, placed in the “public file” 
which, though not provided for by any rule, had been 
opened for the Plains petition (Stipulation, Tr. 974 and 
see footnote 10 infra). Moreover, the letter contained 
an objective analysis of the need for deintermixture if 
UHF service was to survive so as to provide a competi- 
tive television system, and was not a request for any 
prejudging whatsoever of any then pending cases. The 
analysis contained in this letter was the same as that 
contained in the Comments filed earlier in 1955 (FCC 
Ex.. 1). 


¢ Sangamon Br., p. 30, footnote 28. 
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Sangamon next complains that it was improper for 
Tenenbaum to request that decision on the comparative 
hearing in Springfield for Channel 2 be held up pending 
resolution of the deintermixture proposal (Brief 7, 10). 
But virtually the entire UHF industry’ was making pre- 
cisely such a request in order that the merits of the pend- 
ing deintermixture proposals should not be foreclosed by 
precipitous VHF grants (Tr. 183). Furthermore, op- 
ponents of deintermixture, such as the Governor of I- 
linois, were taking the opposite stand, urging immediate 
grants so as to end, once and for all, the possibility of 
deintermixture. Sangamon’s claim that the request to 
hold up a grant pending resolution of the deintermixture 
proposal was evidence of “clearly improper intent” (Br. 
10) is therefor groundless. Signal Hill was not seeking 
to influence a decision for or against one of the competing 
applicants for Channel 2 in Springfield, but merely to 
convince the Commission to hold up any decision until 
the deintermixture issue had been considered on its merits, 
which it had every right to do.’ 


7 Thus, Senator Paul Douglas forwarded to the FCC on No- 
vember 16, 1955, a telegram from the UHF station in Decatur, 
Illinois, reading in part “urge that they [the FCC] delay grant- 
ing any more VHF channels until they decide on general alloca- 
tions plan. To do otherwise will further confuse an already impos- 
sible mix up and will probably sound the death knell of many small 
UHF stations. Please contact member of Federal Communications 
Commission and stress this point.” (F.C.C. Ex. 83, 84) 


®The Governor of Illinois wired Chairman McConnaughey on 
November 14, 1955 (FCC Exh. 81) “Now that the Deintermixture 
of UHF and VHF is out of way, suggest FCC vote immediately 
on all pending VHF initial decisions. Delay will give opponents 
opportunity to file protest with Court of Appeals, thereby delaying 
action of Commission.” This referred, presumably, to the Spring- 
field and Peoria markets, which were the areas in Illinois for 
which deintermixture had been suggested. 


®Sangamon (Br. p. 16, footnote 9) quotes, out of context, a 
statement by Signal Hill’s counsel that the comparative hearing 
for Channel 2 in Springfield was inseparable from the deintermix- 
ture proceeding. But the statement was made in connection with 
evidence that Sangamon had ex parte contacts with the Commis- 
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Judge Stern and the Commissioners were, therefor, 
correct in not finding any impropriety in the approaches 
during this period. The Commission had not then issued 
any regulations governing the procedure for initiating 
rule-making proceedings.. [The Administrative Procedure 
Act is silent on this subject, prescribing only that “every 
agency shall accord any interested person the right to 
petition for the issuance, amendment or repeal of a rule.” 
(Administrative Procedure Act, Sec. 4(d); 5 U.S.C. 1003 
(d)).] Whether or not it was customary for interested 
parties to file written petitions, there was no necessity 
for them to do so. Theycould discuss the proposed change 
in which they were interested informally with the Com- 
mission. If a written petition was filed, there was no 
provision under the published regulations of the Commis- 
sion for assigning a docket number, or for giving public 
notice by publication in the Federal Register or elsewhere, 
or for the filing of comments. Interested parties accord- 
ingly were free to present their views in any way they 
desired. Indeed, the procedure at this time was so un- 
certain and so undefined that, as late as December 8, 
1959, during the hearing before Judge Stern, Commission 
counsel were under the erroneous impression that “there 
was no specific public docket” for comments and letters 
in support of the initiation of a proposed rule-making, 
until a notice of rule-making was actually issued.” 


sion in the comparative hearing case and was receiving private in- 
formation relating to the deliberations of the Commission (Tr. 
652 et seq.) 


20It later developed before Judge Stern (to the surprise of all 
counsel) that there was an actual practice (not however covered 
by any regulation or otherwise made known to the public) for a 
public docket to be opened for rule-making petitions. The docket 
was unnumbered. A docket of this nature was opened for the 
Plains petition and a copy of Signal Hill’s letter of June 30, 1955, 
was found in the file (Stip., Tr. 994). The writer of a letter to 
the Commission had no control over whether his letter went into 
such file. In this connection, it should be noted that there was no 
request by Signal Hill for confidential treatment of any of the 
letters written by it. 
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Since January 2, 1958, a definitive procedure has been 
prescribed, under which a petition for initiation of a rule- 
making proceeding is now given a file number and public 
notice of the petition is given by a Commission release 
(1 Pike and Fischer R.R. 51: 202, 203). But this pro- 
cedure cannot be made retroactive so as to irregularize 
what was then proper. 


In passing, it should be noted that the statements of 
Signal Hill’s losses had been set forth in the earlier 
Comments supporting the Plains petition to initiate 
rule-making. These Comments had also urged that if 
Springfield were deintermixed and Channel 2 moved to 
St. Louis, that channel should be assigned to Signal Hill.* 


11 Provision is now also made that any interested party may file 
a statement in support of or in opposition to such petition not 
later than 30 days after the “Public Notice”, accompanied with 
proof of service on the party filing the petition (1 Pike & Fischer, 
RR. 51:204(a)), and a reply may then be filed 15 days there- 
after, also accompanied with proof of service on the party to 
whose statement the reply is addressed (ibid, 51 :204(b)). It is 
also now provided that “No additional pleadings may be filed un- 
less specifically requested by the Commission or authorized by it.” 
(ibid, 51:204(c)). 


122In its May 10, 1955 Comments, Signal Hill said (FCC Ex. 1, 
at p. 7): “... in an effort to bring an additional television serv- 
ice to the people of St. Louis, KTVI has expended hundreds of 
thousands of dollars. The latest balance sheet as filed with the 
Commission for Signal Hill reveals losses in excess of one-half 
million dollars as of early 1955. These can be offset by the assign- 
ment of Channel 2 to Signal Hill with its promise of an opportu- 
nity to compete on an equal basis with three other VHF stations. 
... the sad story of Signal Hill’s financial losses is now well 
known. Nonetheless, it has persevered in its attempt to supple- 
ment existing services in St. Louis.” Again at p. 8: “The experi- 
ence and know-how of Signal Hill in bringing television to St. 
Louis are items of inestimable importance in this proceeding. Its 
tremendous financial loss in serving St. Louis is a factor the Com- 
mission should not overlook.” (emphasis supplied) 


13 The Comments recited, inter alia: 
“Signal Hill further petitions that the Commission issue an order 
to show cause in this proceeding why it should not be assigned 
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It was also during this pre-rule-making period that 
Commissioner Lee had expressed an interest in seeing an 
intermixed market, and accepted Tenenbaum’s invitation 
to do so in St. Louis. Sangamon seems to find this ob- 
jectionable, presumably as an attempt improperly to con- 
vince Commissioner Lee of the merit of deintermixture. 
But Judge Stern found no evidence to support a finding 
of any such impropriety and, in fact, Commissioner Lee 
on the following November 10th, voted to deny the Plains 
petition (13 Pike and Fischer R.R. 1522). 


(D) Activities Between November 30, 1955 and 
June 26, 1956 


As previously stated, the 1955 deintermixture proceed- 
ings came to an end when the Commission issued its Re- 
port and Order of November 10, 1955, denying the five 
“pilot” petitions for deintermixture with respect to which 
notices of rule-making had been issued and its Memo- 
randum Opinion and Order of the same date, denying 
the 30 other petitions for rule-making, of which the 
Plains Petition was one, in respect to which rule-making 
had not been commenced. 


Concurrently, the Commission issued a new Notice of 
Proposed Rule-Making (Docket No. 11532) in which it 
was stated: 


Channel 2 in St. Louis, in lieu of UHF Channel 36 (p. 1). 


* * * * 


« .. The deintermixture of the Springfield area for UHF opera- 
tions and the deintermixture of the St. Louis area for VHF oper- 
ations will at the same time serve a dual and reciprocal purpose 
in the public interest. In addition, the removal of Channel 2 from 
Springfield and its allocation to St. Louis will also permit the es- 
tablishment of Channel 2 in Terre Haute, Indiana...” (p. 5) 


* * * * 


“In conjunction with the removal of Channel 2 from Springfield 
and its allocation to St. Louis, Signal Hill urges that the Com- 
mission should issue an Order to Show Cause as to why this chan- 
nel should not be assigned to Signal Hill.” (p. 6). 
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“7. In these circumstances, the Commission believes 
that the public interest would be served by the in- 
stitution of a general rule-maki i& proceeding to con- 
sider possible overall solutions to the problem on a 
broad, nation-wide basis. All interested parties, in- 
cluding those who have informally tendered proposals 
to the Commission, will have the opportunity of sub- 
mitting their suggestions in this proceeding. is 
proceeding will, we believe, facilitate an orale re- 
view of the proposals and will afford the Commission 
@ sound basis on which it may compare the advantages 
and disadvantages of the proposals, both among them- 
selves and with respect to the present plan, and 
evaluate them in terms of the opportunities they may 
provide for fuller realization of a nationwide com- 
petitive television system. (Emphasis supplied) 


“9. In this initial stage, the Commission believes it 
would not be desirable to consider proposals whose 
scope is limited to action affecting only individual 
communities or a limited area. ... At a later date, 
when the Commission has determined the general 


nature of any revisions to the present allocations 
scheme which it would be desirable to adopt, it will 
then be in a better position to consider comments 
relating to specific channel assignments proposed for 
individual communities.” 


In response to this invitation, Signal Hill filed Comments 
on December 15, 1955, suggesting various possible solu- 
tions to the UHF problem, including deintermixture. 
These Comments recited that “if the Commission in apply- 
ing its deintermixture rules should allocate Channel 2,7 
or 13 or any other regular VHF Channel to St. Louis, 
Signal Hill would expect the Commission to issue an 
order to show cause why KTVI should not be operated 
on the VHF band.” Further Comments were filed by 
Signal Hill on February 8, 1956, which again urged the 
shifting of Channel 2 from Springfield, and its realloca- 
tion to St. Louis and Terre Haute, and requested that 
Channel 2 be assigned to it. 
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In addition, Mr. Tenenbaum saw, or attempted to see, 
all of the Commissioners (Tr. 267, 271) to discuss the 
failure of intermixture in St. Louis. On April 9, 1956, he 
mailed all the Commissioners a brochure setting out 
graphically the case for moving Channel 2 from Spring- 
field to St. Louis (FCC Exhibits 33-40). In these con- 
tacts he was merely again seeking the initiating of the 
rule-making proceeding requested by Plains ever since 
March 30, 1955. 


If these efforts were improper, their impropriety was 
shared by the Senate Committee and by other UHF 
operators throughout the country. For, as noted in Part 
II A, supra, during all this period the action—and the 
inaction—of the Commission in relation to the UHF- 
VHF allocation problem was under the close scrutiny of 
the Congress. Pursuant to a request of the Senate Com- 
mittee on Interstate and Foreign Commerce for periodic 
reports, the Commission on November 17, 1955, had ad- 
vised the Committee of the negative action taken on 
November 10, 1955, and the reasons therefor.* There- 
after, in January, 1956, the Senate Committee commenced 
hearings in which it heard testimony of individual Com- 
missioners on the deintermixture problem. It was assured 
that the question of deintermixture would be fully ex- 
plored in the general rule-making proceedings... Testi- 
mony of industry witnesses before the Senate Committee 
commenced on February 27, 1956. 


On May 1, 1956, the Chairman of the Senate Committee 
wrote the Commission, stating, inter alia: 


“Tt would seem to me that the Commission should go 
ahead with its consideration of changes in the alloca- 
tions plan and I should hope that some kind of initial 


% This letter may be found at page 266 of Part I, Hearings of 
the Senate Committee on Interstate and Foreign Commerce, Pur- 
suant to Sen. Res. 13 and 163 (84th Cong. 2d Sess.), these being 
the so-called “Magnuson Committee” hearings. 
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decision on this matter, laying down policies to be 
followed in preserving UH, could be arrived at 
within a matter of a very few weeks. All members 
of the committee have been receiving a tremendous 
volume of correspondence from not only UHF broad- 
casters but influential persons in communities now 
served by UHF, urging the committee to instruct the 
Commission to take some affirmative action not later 
than Jume 1, 1956. While it is quite clear that de- 
tailed changes in allocations cannot be made by that 
time, it would seem to me that the Commission could 
announce its preliminary conclusions before that date 
and then institute whatever proceedings may be neces- 
ml - implement these policies.” (emphasis sup- 
plie 


On May 14, 1956, the Chairman of the Commission re- 
plied, inter alia: 


“The Commission, as you know, is now actively con- 
sidering the matter of television allocations and is 
devoting a great portion of its time to this complex 
problem. We are aware of the necessity of ing 


action at the earliest possible time and will do every- 
thing in our power to do so. However, we want to 
make sure that we afford careful and detailed con- 
sideration to all of the many proposals that have 
been urged upon us in order that we may determine 
which offer the most promise. 


... “While I cannot predict precisely when the Com- 
mission will take action, the highest order of priority 
is being given the subject, and I am confident that 
we will be able to take the next step in our proceed- 
ing within the next few weeks. As you point out, 
we will not be able to make final allocation changes 
at this stage in the proceeding, but we will be in a 
position to issue a proposal for specific allocation 
changes, as well as suggestions contemplating longer 
range solutions to the television problem.” (Both of 
the above letters appear at p. 1032 of Part II, Hear- 
ings of the Senate Committee on Interstate and For- 
eign Commerce, Pursuant to Sen. Res. 13 and 163 
(84th Cong. 2d Sess.).) 
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As stated supra pp. 8, 9, the general rule-making pro- 
ceeding (Docket No. 11532) culminated on June 26, 1956 
with a program for selective deintermixture. Docket No. 
11747, looking to the deintermixture of Springfield was 
instituted as part of this program of selective deinter- 
mixture, to be determined according to the five general 
criteria set forth in Docket 11532." 


In the light of the foregoing recital, there was, we sub- 
mit, nothing improper in Signal Hill’s presentations prior 
to and during the pendency of this genera] rule-making 
proceeding which culminated in the Report and Order of 
June 26, 1956. For, as Sangamon itself recognizes (Br. 
p. 16) the Sangamon decision of May 8, 1958, in laying 
down the rule that ez parte presentations were improper 
only in rule-making proceedings involving the “resolution 
of conflicting private claims to a valuable privilege”,’ did 
not purport to overrule the decision in Van Curler Broad- 
casting Corp. v. U. S., supra, holding that there is no 
objection to ex parte discussions in general rule-making 
proceedings. This we submit, is particularly true where, 
as here, the quasi-legislative nature of the proceedings 
was so clearly reflected in the continuous interplay be- 
tween the Commission, the Interstate Commerce Committee 


1313 Pike & Fischer R.R. 1571, 1582: 


“In markets with one or more commercial VHF assignments the 
merits of proposals to eliminate a VHF commercial assignment 
would depend to a large extent on such factors as: 

“1. Whether significant numbers of people would lack service as 
a result of the elimination of the VHF channels. 

“2. Whether one or more UHF stations are operating in the area. 
“3, Whether a reasonably high proportion of the sets in use can 
receive UHF signals. 

“4. Whether the terrain is reasonably favorable for UHF cover- 
age. 

“5. Whether, taking into account all the local circumstances, the 
elimination of a VHF channel would be consistent with the objec- 
tive of improving the opportunities for effective competition among 
a greater number of stations.” 
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of the Senate and the UHF industry itself in seeking 
solution of a baffling allocation dilemma in which Signal 
Hill, and other like threatened UHF operators, were 
desperately caught. See Background Discussion II (A) 
supra. 


(E) Activities Between June 26, 1956 and March 1, 1957 


We turn, therefore, to the only period in which, under 
the rationale of the Sangamon decision of May 8, 1958, 
ex parte presentations could be regarded as improper. 


Sangamon first complains of Tenenbaum’s letters of 
appreciation to those Commissioners who had, after all 
the previous delays, finally voted for selective deinter- 
mixture proceedings in the thirteen areas, including 
Springfield. But, though perhaps naive, the letters were 
hardly improper; Senator Magnuson wrote a more ex- 
plicit letter of commendation and advice as Chairman of 


the Senate Interstate Commerce Committee on August 
24, 1956. (See footnote 18 infra) 


Aside from these letters, Signal Hill did nothing during 
the summer of 1956. The evidence was clear that Tenen- 
baum’s chief concern during the summer and the fall was 
over the possibilities of delay arising particularly because 
the Commission was continuing a study of the feasibility 
of transferring all television broadcasting to the UHF 
band. (Signal Hill, Ex. 20). On no oceasion did he 
discuss the deintermixture issue per se. As he testified, 
the position of each Commissioner (except for Craven) 
was a matter of public record (Tr. 365). Each had stated 
whether he was for or against deintermixture before the 
Senate Committee and in the vote on the June 26, 1956 
order. (Signal Hill Ex. 11, Tr. 878, 370). Tenenbaum was 
satisfied, therefore, that if the Commissioners ever got 
around to voting on the merits, Springfield would be 
deintermixed, since it clearly met all the criteria laid 
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down in the June 26, 1956 order in Docket 11532 (Tr. 
391, 393). 


Tenenbaum’s only concern was the threat of delay. 
Consequently, on visits to the offices of the Commissioners 
in the early fall, he protested against what he thought 
were needless postponements of the time for filing com- 
ments (Tr. 305) and endeavored to ascertain whether 
anything was occurring that might result in delaying 
decisions. These were subjects obviously of legitimate 
concern which could be explored ex parte.” 


Sangamon also discusses (Br. p. 12) the memorandum 
as to the advantages of moving Channel 36 to Spring- 
field, but omits the background against which the memo- 
randum was submitted. 


The background of the memorandum was this: On July 
23, 1956, the Senate Committee on Interstate and Foreign 
Commerce issued an interim report complimenting the 
Commission on its deintermixture proposals (Sen. Rep. 


No. 2769, 84th Cong., 2d Sess. p. 8). In the report the 
Committee took note of the serious difficulties encountered 


by existing UHF operators (p. 3) and urged that (p. 11): 


“ _. if a VHF channel deleted from one community 
is allocated to another community with a faltering 


16 Mr. Tenenbaum testified (Tr. $94) “Presiding Examiner: On 
a visit like that, did you discuss the matter with them and urge 
them to do what you wanted them to do?” 

“The Witness: I urged them to act, Judge Stern; I would say 
either do it or don’t do it... it was a question, were they going 
to go through it this time or was this another case of going up 
the hill and going down? And we wanted to know, are you going 
to do it, or don’t do it? And we wanted action on that question.” 


17 That Mr. Tenenbaum was not alone in concern over Commis- 
sion delays is eloquently confirmed in the Report of the Anti- 
Trust Subcommittee of the House Judiciary Committee (H.R. 607, 
85th Cong., 1st Sess.), p. 18 et seq., complaining of the Commis- 
sion’s “temporizing” and the “vacillation” which “attended the 
Commission’s treatment of deintermixture as a solution.” 
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UHF station, or a UHF station that has been forced 
off the air, the licensees of the latter should be granted 
the new VHF channel, thus making the market all 
VHF.” 18 
This recommendation of the Senate Committee, widely 
noted in the press, dealt with a point of vital concern to 
Signal Hill, and Mr. Tenenbaum inquired of the individual 
Commissioners as to whether they would follow the rec- 
ommendation in the event a decision was made to de- 
intermix Springfield, and if so, what were the proper 
procedures to follow (Tr. 305). It was during the course 
of these discussions in October that the question of bring- 
ing Channel 36 into the rule-making proceeding was 
raised (Tr. 306 et seq.), after which Mr. Tenenbaum left 
the copy of the engineering data and memorandum as 
to why it was desirable that the rule-making proceeding 
consider whether Channel 36 should be shifted to Spring- 


18 Later, on August 24, 1956, Senator Magnusson, as Chairman 


of the Senate Committee, sent a letter to the individual members 
of the Commission in which he stated: 

“It would appear to me that the Commission should take no 
step which would permit the introduction of a first or second VHF 
service in areas which now have operating UHF stations which 
have achieved a substantial degree of set conversion. . - . In this 
connection I have noted with approval your action in making 
grants of VHF channels in Hartford, Peoria, New Orleans, and 
Springfield, but prohibiting construction permits pending final de- 
cision on proposed deintermixture of these markets. ... I have 
noted the position taken by the Commission’s Broadcast Bureau 
with respect to the construction of the VHF station in Spring- 
field... . If the grantee in Springfield wishes to construct a sta- 
tion immediately, let it concur in the Commission’s proposal of 
deintermixture and accept a substituted UHF channel, which will 
make it perfectly competitive in the market.” (Signal Hill Ex. 22) 

Neither Sangamon nor anyone else has suggested, let alone 
claimed, that the Senate Committee or its Chairman, in raising 
this issue, was improperly impinging on the administrative process 
or was making an ex parte approach forbidden by the Court of 


Appeals. 
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field in the event of deintermixture (FCC Ex. 57, Tr. 322 
et seq.).? 


Mr. Tenenbaum again saw members of the Commission 
late in December, 1956, or early January, 1957, but his 
discussions at that time were confined to the question of 
delay, to urgings that a decision be made at an early 
date, and to inquiries as to the impact of the so-called 
Craven plan which had been widely published in the trade 
magazines (Tr. 392, 393, 442). There were no discussions 
with respect to the merits of any phase of the rule-making 
proceedings nor was there any attempt to influence the 
Commissioners in their decision (Tr. 396). 


It was only later, after the press carried stories that 
the Commission had voted not only to deintermix Spring- 
field, but also to give Signal Hill some sort of operating 
authority on Channel 2 in St. Louis (Signal Hill Ex. 13” 
and 1422 Tr. 389), that Mr. Tenenbaum saw members of 
the Commission and urged that a temporary authority 
be granted. It was at that time that he left with one or 


1° Sangamon asserts (Br. 12, footnote 7) that Tenenbaum’s testi- 
mony concerning his conversation with WMAY’s President as to 
an NBC affiliation was “flatly denied” by the latter, referring to 
Tr. 926-27. But, later in the hearing, WMAY’s President con- 
ceded that he had in fact been having conversation with NBC 
“about the possibility of a network affiliation” and that in his 
telephone conversation with Tenenbaum the subject of an NBC 
affiliation “might have been” mentioned. (Tr. 942) This is scarce- 
ly a “flat denial.” 


20 Television Digest, January 19, 1957, “Though decisions voted 

. are supposed to be confidential they become known quickly 

. . . Commission voted . . . move Channel 2 from Springfield, Illi- 

nois to St. Louis and Terre Haute . . . Commission told staff to 

come up with appropriate document to shift St. Louis KTVI from 
Channel $6 to Channel 2...” (Signal Hill Ex. 13) 


2... . “the Commission tentatively decided to move Channel 2 
from Springfield, Illinois to St. Louis and at the same time to 
issue a show cause order to award that VHF channel to KTVI 
(TV) St. Louis.” (Signal Hill Ex. 14) 


25 


more Commissioners the memorandum prepared by his 
counsel, dealing with the question of the power of the 
Commission to issue a temporary authorization, the press 
having reported that the Commissioners had “directed 
Gen. Counsel Warren Baker to study the problem.” 
(Signal Hill Ex. 13, Television Digest, January 19, 1957). 


Tenenbaum’s discussions with Coperthwait were also 
directed, not at why Channel 2 should go to St. Louis, but 
at “the granting of some sort of authority to a faltering 
U” (Tr. 881). Coperthwait’s interviews with Tenen- 
baum “were not a oneway street”; while he could not 
“recall” speaking to others in the Springfield proceed- 
ing, he “may have been contacted by some of the at- 
torneys representing other parties” (Tr. 853); that, in 
any event, he spoke to a “great number of people” in 
“other particular cases” (Tr. 859) and that he did not 
consider Tenenbaum’s discussions with him “as being 
improper in any way.” (Tr. 875).” 


Accordingly, it was Signal Hill’s position, before Judge 
Stern and the Commission, that since Tenenbaum’s dis- 
cussions at this time, with both the Commission and 
Coperthwait, and his Memorandum as to a Temporary 
Authorization, were not concerned with the deintermixture 
issue but rather with the collateral issue of whether 
Signal Hill could be put on Channel 2 if it were allocated 
to St. Louis and that, so far as concerned those opposed 
to the deintermixture of Springfield, it was immaterial 
who might be licensed on Channel 2 once it was shifted 
to St. Louis, there were no improper approaches within 


22 Coperthwait’s view that his discussions with Tenenbaum were 
not improper was supported by an opinion of June 6, 1950, from 
the F.C.C. Acting General Counsel to the Chief Accountant. 
(F.C.C. Ex. 91) After reviewing the applicable provisions of the 
Administrative Procedure Act, the Opinion concluded (p. 2): 
“Thus it seems clear that in rule-making procedures the law does 
not prevent staff members from discussing with interested parties, 
without previous notice to all interested parties, the matter in- 
volved in such procedure.” 
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the rationale of the May 8, 1959 decision. However, 
both Judge Stern and the Commission apparently con- 
sidered that the memoranda and discussions as to Chan- 
nel 36 and the Temporary Authorization were sufficiently 
relevant to the issue of deintermixture so that, under 
the rationale of the May 8, 1959 decision, other parties 
were entitled to an opportunity to respond to them, 
a conclusion we are not here challenging. 


The only remaining question is whether in making 
these presentations, Signal Hill can be charged with a 
wrongful intent so as to require disqualification. We turn, 
therefore, to this phase of the case, Part III, fra, as to 
which Judge Stern and the Commission both found that, 
in the light of the then prevailing practice and views by 
the industry, by Senators, Congressmen, attorneys and 
the Commission itself, Signal Hill should not be disquali- 
fied. (Initial Decision, 19 Pike & Fischer, R.R. 1055 at 
1066 and 1070). 


Ii 


The Evidence Amply Sustained the Findings and Con- 
clusions That Signal Hill Should Not be Disqualified. 


Judge Stern, after a detailed recital of the facts, con- 
cluded that even though now condemned by the May 8, 
1959 decision of this court, Tenenbaum’s ex parte pres- 
entations did not automatically disqualify Signal Hill, 
citing Federal Communications Commission v. WOKO, 
Inc. 339 U.S. 223. For he found that, prior to May 8, 


2319 R.R. 1055, 1070 where Judge Stern said: “The leading case 
upon this subject, frequently cited, is Federal Communications 
Commission v. WOKO, Inc. 339 U.S. 223. There, when the Com- 
mission had refused to review a radio license because the general 
manager had testified falsely in hearings before the Commission, 
the Supreme Court said (p. 229): ‘It may very well be that this 
station has established such a standard of public service that the 
Commission would be justified in considering that its deception 
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1959, such ex parte presentations were routinely made in 
this type of rule-making, and that: 


“There undoubtedly prevailed a general impression at 
that time that ex parte views were not improper in 
rule-making, a view apparently shared by Senators 
and Congressmen, by public officials, by those engaged 
in the television industry, by the Chief of the Rules 
and Standards Division of the Broadcast Bureau, and 
by the Commissioners as well . . .” (19 Pike & 
Fischer R.R. 1050, 1066) 

The evidence sustained this Finding. Despite Sanga- 
mon’s statement that “no other party ... made any e& 
parte attempt to influence the Commission’s decision” 
(Br. p. 17), the record shows that Weis, of the St. Louis 
Globe Democrat, made such attempts, with Sangamon’s 
acquiescence, that numerous political figures from Dlinois 
made approaches for a period of two months, after the 
cut-off date, and that Sangamon itself sent such ex parte 
communications on the very eve of decision—all intended 
to influence Commission action, and all apparently as- 
sumed to be proper by both the parties making them 
and the Commissioners. 


Sangamon’s own ex parte telegram, signed jointly with 
WMAY-TV, was sent on February 25, 1957, three days 
before the decision, and was plainly intended to tip the 
scales in favor of leaving Channel 2 in Springfield. It 
read (FCC Ex. 77): 


“The undersigned desire to inform the Commission 
that in the event the Commission determines to retain 
the allocation of Channel two in Springfield, Ilinois, 
they have agreed in principle upon a merger of their 
respective interests and the withdrawal of the Sanga- 
mon Petition for Rehearing which, upon approval of 


was not a matter that affected its qualifications to serve the pub- 
lic? The Court added that it was for the Commission, not the 
Courts, whether the public interest would be served by renewing 
the license . . .” 
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the Commission, will make possible an early com- 
mencement of Television service on Channel Two.” 


On the same day, Mayor Howarth, Mayor of Spring- 
field, Illinois, made an even more elaborate plea likewise 
attempting to influence Commission action against de- 
intermixture by the promise of a merger to bring quick 
service to Springfield, and also arguing (1) that Sangamon 
and WMAY had spent “$170,000” in the comparative hear- 
ing, (2) that deintermixture would not be accomplished, 
and (3) that deintermixture was opposed by both political 
parties and by several civic groups (FCC Ex. 78): 


“At the request of the Springfield, Illinois Com- 
munity WMAY-TV and Sangamon Valley Television 
Corporation, contestants for VHF Channel Two have 
settled their 5 year contest, and have merged their 
interest and agreed to dismiss all appeals provided 
Channel 2 remains in Springfield stop In keeping 
with this civic minded agreement I now urge on behalf 
of the entire Springfield Community that you make 
no decision that would take this valuable outlet of 
public information away from our state capitol stop 
In support thereof I submit only three of the many 
pertinent facts. One, we have no quarrel with the 
theory of De-intermixture but removing Channel 2 
from Springfield will not do this .. . 


Second, the stockholders of contestants are local lead- 
ers of our community with outstanding civic records. 
To date they have invested more than $170,000 con- 
testing for this valuable channel which the Commis- 
sion itself established in 1952... 


Third our state administration, Republican Senior 
Senator, Democratic Member of Congress of our Dis- 
trict, City Administration, Chamber of Commerce, and 
many other central Illinois civic groups wnite in urging 
that the Commission adopt no rule which in effect 
singles out Springfield, [linois for treatment not 
uniform at least throughout the middle west... 
(emphasis supplied) 
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These telegrams, moreover, were merely the culmina- 
tion of a two month ex parte campaign of personal visits 
and correspondence, spearheaded by Congressional and 
local political figures, opposing deintermixture, all of which 
were made after the cut-off date for reply comments, and 
the propriety of which was undoubtedly assumed by those 
submitting them and by the Commissioners receiving them. 


Thus, Mayor Howarth of Springfield, by telegram of 
January 5, 1957, (eight days after the cut-off date for 
Reply Comments) protested against moving Channel 2 
from Springfield, in part, as follows (Signal Hill Ex. 10): 


“|. We are at a loss to understand why you at 
this late date now should even contemplate such a 
move... It would give no point to the expensive 
litigation you required [ie. the comparative hearing 
between Sangamon and WMAY-TV] 

“Such action . .. would be a disastrous blow to 
Springfield commerce and its position as a trading, 
labor and news center ... 

“For four years we have waited patiently while the 
FCC made up its mind who would operate our as- 
signed channel. All of this we have borne patiently 
because we have had your assurance that Channel 2 
belonged to Springfield and Central Mlinois. 

“If, after all this you now summarily snatch Channel 
2 from central Illinois and give it to another state 
already overburdened with VHF channels, it would 
be an unprecedented unfair act.” 


Copies of such message were sent to Senator Everett 
M. Dirksen, Senator Paul Douglas, Representative Peter 
F. Mack, Jr. and the Governor of Illinois (Signal Hill, 
Exhibit 10 supra). On January 7, 1957, Ward Mont- 
gomery, President of the Springfield Association of Com- 
merce and Industry, also wired the FCC as follows: 
(Signal Hill, Ex. 12): 

“While we commend the community services of our 
present U.H.F. channel 20, we believe that V.H.F. 
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channel 2 would give this capital city of Illinois the 
broader and wider service that is needed for the 
commercial development of our area.” 


Four days later, on January 11, 1957, a wire was sent 
by Peter F. Mack, Jr., Member of Congress, to Chairman 
McConnaughey (Signal Hill Ex. 4): 


“Vigorously protest plan to move VHF channel 2 
from Springfield to St. Louis. It would be discrimi- 
natory against not only Springfield but the state of 
Tllinois as well. Believe such a move to be extremely 
unwise and not in the public interest. Capital of 
Tllinois should be entitled to first class service and, 
therefore, should retain a VHF channel. Believe 
Congressional Committee support this view.” (em- 
phasis supplied) 


On January 14, 1957, Illinois State Senator George E. 
Drach also wired the Commissioners (Signal Hill Ex. 5): 


“J join in protest of association of commerce and 
industry, Governor Stratton, The Mayor of Spring- 
field, Illinois, and other groups and individuals, 
against the removal of Channel 2 VHF from Spring- 
field, to which it has been assigned for many years. 
It is respectfully urged that non intermix theory 
should not apply to this pre-existing allocation; that 
removal from Springfield, the center and capital of 
Illinois, to Missouri, should not be permitted. The 
press indicates that the proposed removal will become 
the subject of a protest resolution of the Illinois 
General Assembly, now in biennial session. Your 
assurance to Governor William Stratton and Mayor 
Nelson A. Howarth, that Channel 2 VHF will remain 
in Springfield desirable to obviate continued storm 
of protest.” 

A week later, on January 20, 1957, State Senator Drach 
requested an appointment from Chairman McConnaughey, 
to talk to F.C.C. members in person and ex parte (Signal 
Hill Exhibit 15). On January 23, 1957, Mayor Howarth, 
with the approval of the Governor of Illinois and accom- 
panied by State Senator Drach (Tr. 787, 788) visited all 
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the Commissioners again urging in person and ez parte 
that Channel 2 be kept in Springfield (Tr. 789, 790). At 
this time, Senator Everett Dirksen and Representative 
Peter Mack stated “they were going to do everything they 
could to keep Channel 2 in Springfield.” (Tr. 788). 


Finally, on February 25, 1957, (Tr. 799) Mayor Ho- 
warth came to Washington and personally delivered a 
statement to Chairman McConnanghey, simultaneously 
sending telegrams to each of the other Commissioners 
(Tr. 802, F.C.C. Ex. 78), advising that the two applicants 
in Springfield had agreed to merge their interests so that, 
if Channel 2 were left in Springfield, immediate service 
would be brought to the city (Tr. 802). [As already 
noted, Sangamon itself joined with its competing appli- 
cant, WMAY-TV, to send a similar telegram to each 
F.C.C. Commissioner, FCC Exhibit 77]. 


It should be added that this practice of freely having 
ex parte contacts with Commissioners in specific deinter- 


mixture rule-making proceedings was not, by any means, 
confined to the Springfield case. Mayor Howarth testi- 
fied that, in his visits to Washington, he learned that 
Senators, Governors, Mayors and others, from the other 
communities in which specific deintermixture rule-making 
proceedings were pending, were also in active personal 
communication with the Commissioners (Tr. 805). He 
mentioned specifically in this regard officials from Hart- 
ford, Connecticut and New Orleans, Louisiana (Tr. 834). 


On the foregoing undisputed facts, omitted from Sanga- 
mon’s brief, we submit that Judge Stern and the Com- 


2¢ Sangamon had brought the Congressional delegation into the 
situation as early as April, 1955, in order to fight against deinter- 
mixture (Tr. 656): “... The Sangamon officers and Board thought 
it was appropriate to bring the importance of keeping a VHF 
channel in Springfield to the attention of members of Congress 
from this area. C. W. Campbell and I talked with Senator Dirksen 
and Representative Sid Simpson. I also spoke to Representative 
Peter Mack and former Senator James H. Duffy of Pennsylvania.” 
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mission were amply justified in finding (Report of Feb. 
16, 1961, 110) that at the time of Tenenbaum’s contacts 
“there prevailed a general impression among the broad- 
casting industry, Commissioners, Senators, Congressmen 
and attorneys that ex parte contacts were permissible in 
rule-making proceedings” involving specific deintermixture 
proposals, and that, in the light of such understanding, 
Signal Hill could not properly be penalized for doing what 
the industry, most public officials * and the Commission- 
ers themselves considered to be permissible. 


IV 


There is No Basis For Setting Aside Judge Stern’s and 
the Commission’s Findings That None of the Com- 
missioners Was Disqualified From Further Participa- 
tion In the Case 


As already noted, Sangamon does not directly claim that 
any of the Commissioners is disqualified from further 
participation in the case, and, indeed, disclaims any such 
challenge. Yet, its brief contains a number of insinua- 
tions which might be construed as questioning the objec- 
tivity of three of the present Commissioners, and which 
we think should be answered, if only briefly: 


25 The only official who refused to intercede on the ground that 
this type of rule-making was “quasi-judicial” was Senator Paul 
Douglas, who was asked to intercede on Sangamon’s behalf by 
Mayor Howarth, but refused (FCC Exhibit 79). His view, as 
shown above, was not shared by his colleagues from Illinois. It is 
noteworthy that even Senator Douglas saw no impropriety in for- 
warding to the Commission a request in November 1955 that no 
VHF grants be made until the deintermixture issue was resolved. 
(See, supra, footnote 7) Note also that in August, 1956, Senator 
Magnusson saw no impropriety in discussing by letter to the Com- 
mission his views on specific deintermixture matters. See footnote 
18, supra. 


26 Brief, p. 24: “Sangamon did not urge the disqualification of 
any individual Commissioner in the remand proceeding and it 
does not urge such disqualification before this Court.” 
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a) At Br. p. 4, footnote 2, Sangamon states that, in 
preparing for the hearing before Judge Stern, Commis- 
sion Counsel did not have access to the files of Commis- 
sioners Lee and Hyde and that these two “are still mem- 
bers of the Commission.” This footnote is either irrele- 
vant or designed to suggest that Commissioners Lee and 
Hyde had refused to cooperate in the hearing below, per- 
haps because they had something to conceal. Actually, 
the record shows that Commissioner Lee’s files were not 
examined because they had been removed by a Congres- 
sional Committee, and that Commissioner Hyde’s files 
were not examined because he was out of the country. 
(Tr. 337-338) 


b) Again, at Br. p. 4, Sangamon states “No Commis- 
sioners testified”, again leaving a possible implication of 
reluctance or refusal by one or more of them to do so. 
The fact is that neither Sangamon nor any other private 
party asked that the Commissioners be called, Commission 


Counsel did not do so, and there is not the slightest basis 
for assuming that any Commissioner would not have testi- 
fied if called. 


c) At Br. p. 23, Sangamon adverts to the Commission’s 
decision not to consider matters occurring after March 1, 
1957, as “but another manifestation of the Commission’s 
apparent desire to preserve its prior decision, irrespective 
of public interest factors.” This slur on the integrity of 
four of the six Commissioners (including not only Com- 
missioners Hyde, Bartley and Lee but Commissioner Ford, 
who had not participated in the prior decision) is, we 
submit, utterly unwarranted. 


d) Similarly, at Br. p. 24, Sangamon refers to the fact 
that “three present Commissioners (Hyde, Bartley and 
Lee) were subjected to varied ex parte pressures .. . 
and it is true that they were the only Commissioners 
voting without qualification in favor of the Report and 
Recommendation.” While Sangamon adds that “These 
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facts are stated without any intended characterization”, 
the insinuation is nonetheless plain that it was because of 
these “pressures”, or in order to “white-wash” them, that 
the three named Commissioners voted as they did. 


The fact is, however, that all six commissioners were 
unanimous in holding that Signal Hill should not be dis- 
qualified, unanimous in holding that the issue of a com- 
parative demerit was not before the Commission (there 
being no comparative proceeding now pending) and unani- 
mous in holding that Signal Hill’s present service should 
be maintained on an interim basis pending decision on the 
deintermixture question. The only differences of view 
were (1) the two dissenting votes of Commissioners King 
and Cross in favor of a de novo proceeding and (2) the 
one concurring view of Commissioner Ford that the Com- 
mission should, in advance of an actual comparative hear- 
ing, state now that Tenenbaum’s conduct “should be care- 
fully considered in any future comparative hearing” where- 
as the balance of the Commission was content to state 
that “It is sufficient that the facts concerning Tenen- 
baum’s activities are now a matter of public record.” 
We submit that nothing in this division of views warrants 
the insinuation of bias necessarily implied in Sangamon’s 
above quoted remarks. 


e) Even less warranted is Sangamon’s argument (Br. p. 
21) that Signal Hill’s interim operation of Channel 2 in 
St. Louis should be discontinued because, if continued, it 
will make “difficult, if not impossible,” a prompt disposi- 
tion of the reopened proceedings because of 


“The willingness (if not the determination) of an 
effective majority of the Commission to continue its 
March 1, 1957 authorization to Signal Hill in prac- 
tical, if not in legal, effect, for as long as possible.” 
Sangamon does not, and cannot, document this charge of 
favoritism and prejudice. At no time has Sangamon’s 
counsel complained of delay or moved for advancement 
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of any phase of the proceedings. Judge Stern, Commis- 
sion counsel and the Commission have all acted promptly. 
This insinuation of bias is as baseless as the other four 
discussed above. 


f) Finally, Sangamon alludes, throughout the brief, to 
such incidents as the fact that one Commissioner, while 
in St. Louis, dined with Tenenbaum, another and his wife 
had tea with him, and a third went with him to the theatre 
(while he and Tenenbaum were attending a radio-television 
industry meeting in New York). (Tr. 446-7) We submit 
that Judge Stern correctly found that “these incidents, 
infrequent as they were, amounted to nothing more than 
was normal and not improper under the circumstances, 
especially in view of the personal relations that had gradu- 
ally developed to some extent between them.” (Initial 
Decision, 19 Pike & Fischer, R.R. 1055, 1064). As to the 
turkeys so heavily stressed by Sangamon, Judge Stern, 
while deeming them “attentions which were manifestly 
in bad taste” concluded that “these modest holiday gifts 
can hardly be said to have risen to the dignity—or de- 
scended to the indignity—of bribes or bids for favor.” 
(ibid). Nor is there anything to the other fact stressed 
by Sangamon (Br. p. 9), that Tenenbaum addressed all 
the Commissioners at one time or another, by their first 
names, for it was undisputed that this was the practice 
in Washington in the radio-television industry (Tr. 188). 


27 Illustrative of the pervasiveness of “first-naming” in the in- 
dustry (and in Washington!) are letters between Kenneth A. Cox, 
Special Counsel, Television Inquiry, for the Senate Committee on 
Interstate and Foreign Commerce, and Richard S. Salant and 
Thomas K. Fisher, officials of Columbia Broadcasting System, Inc. 
The letters are addressed “Dear Dick” and “Dear Ken,” even 
though entirely official in character. (Hearings Before the Com- 
mittee on Int. & For. Comm. Pursuant to S. Res. 13 and 163, 
84th Cong. and S. Res. 26, 85th Cong. Part V., pp. 3446, 3447). 
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v 


The Commission Correctly Held That a Decision on the 
Issue of a Comparative Demerit Had Not Been Re- 
quested By the Court and Would be Premature At 
This Time 

Judge Stern, in his initial decision, held that (though 
now prohibited under the decision of this Court of May 8, 
1959) Tenenbaum’s activities 


“were not such, under the circumstances, and espe- 
cially when appraised in the light of then prevailing 
views, as to reflect adversely upon Signal Hill from 
a comparative standpoint in any future licensing 
proceeding.” (19 Pike and Fischer 1055, 1071) 
The Commission refused to go this far, stating (f]. 14) 
that “the Court did not seek determination” of the com- 
parative merit issue, and that the Commission “should 
not now conclude that these facts, if presented at a future 
time in an as yet unforseeable proceeding, require an 
unalterable result.” 


We agree that this is an eminently proper ruling under 
the circumstances. No future competing applicant can 
take umbrage at this position, since, as the Commission 
said, “. . . the facts concerning Tenenbaum’s activities 
are now @ matter of public record.” While Commissioner 
Ford stated, in his concurring opinion, that he would 
“prefer to state affirmatively that Tenenbaum’s conduct 
as established on this record should be carefully considered 
in any future licensing proceeding in which he is involved”, 
he agreed that “any further judgment at this time is not 
necessary since it was not called for in the order of 
remand, and there is presently no contest for the Channel.” 


Sangamon does not challenge the Commission’s decision 
on this issue, which we submit was all that the Commis- 
sion could properly decide in advance of an actual com- 
parative proceeding. Cf. Federal Communications Com- 
mission v. WOKO, Inc., supra, footnote 23. 
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VI 


A De Novo Hearing Would Involve Needless Delay and 
Expense. The Commission’s Proposed Procedure Ade- 
quately Meets the Mandate of This Court 


Sangamon argues, as did the dissenting Commissioners, 
King and Cross, that a de novo proceeding is necessary 
in view of the language used in this court’s opinion of 
May 8, 1959, which refers to “vacating” the March 1, 1957 
order. 


But, as Judge Stern pointed out in his opinion (19 Pike 
& Fischer, R.R. 1055, 1068, footnote 12) 


“The present hearing has supplied the evidence that 
was not a part of the record at the time of the pro- 
ceedings in the Circuit Court; presumably, therefore, 
the Court’s vacation of the Commission’s Order was 
intended merely to clear the record pending the hold- 
ing of a full evidentiary hearing to develop the facts 
which appeared sketchily in the hearings of the Con- 
gressional Subcommittee, and so-that the validity of 
the Commission’s Order might be finally determined 
after the actual facts had thus been judicially ascer- 
tained and the subject reconsidered in the light there- 
of.” (emphasis supplied). 
While the Commission has now found that the ex parte 
communications were sufficiently relevant to require giving 
other parties a chance to comment on them, the question 
of how this should be done, by proceedings de novo or by 
supplementing the earlier proceedings, was not, we sub- 
mit, intended to be predetermined by the opinion of May 
8, 1959. 


What then are the policy reasons for a de novo pro- 
ceeding rather than merely reopening the old proceeding 
for further comments? 


Sangamon argues that any such comments cannot ade- 
quately respond to what may have been said in Tenen- 
baum’s “scores of private personal conversations” and 
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“seores of personal letters sent over a period of years.” 
But, as shown in Part II (B), (C), and (D), most of these 
“seores” of conversations and letters preceded the start 
of the rule-making proceeding, on June 26, 1956, when 
Tenenbaum, and others (including Congressmen, Senators, 
individually and as members of interested Congressional 
Committees) had a perfect right to, and did, talk and 
write to Commissioners. And, as to the relatively few 
communications after June 26, 1956, Sangamon will have 
the same opportunity to comment on them, as Signal Hill 
and Plains Television Corporation will have to comment 
on the communications of Mayor Howarth, Congressman 
Mack, Governor Stratton, et al, also made during this 
period. 


Sangamon next argues that a de novo proceeding is 
also needed to “counteract” the possible “intangible but 
highly significant effects of Tenenbaum’s other overtures”, 
such as taking one Commissioner to the theatre, another 


to his home, ete. most of which occurred prior to June 26, 
1956. To this argument, there are two simple answers: 


1. It is sheer speculation to assume any presently exist- 
ing “intangible” effects of Tenenbaum’s contacts, or to 
assume that such contacts will incline the Commissioners 
in favor of, rather than against, Signal Hill, or in favor, 
rather than against, deintermixture. Equally speculative 
would be the assumption of “intangible” effects from the 
pressures exerted by Howarth and the other Ilinois politi- 
cal figures supporting Sangamon’s position. Actually, 
there was no evidence that either the supporters or the 
opponents of deintermixture made any impact by their 
personal visits or communications. As Judge Stern found, 
“as far as the interviews with Tenenbaum, Weis and 
Howarth are concerned, there is nothing to show that the 
Commissioners did little if anything more than listen 
courteously and patiently to the respectively stories of 
those visitors.” (Initial Decision, Issue 2(a), 19 Pike & 
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Fisher RR. 1055, 1066) Furthermore, if there remain in 
the minds of any Commissioners such “intangibles” they 
can scarcely be eliminated any more effectively by starting 
a “de novo” proceeding than by reopening the old record 
for further comments. 


2. But, this issue of “intangible effects” of the contacts 
by Tenenbaum, Howarth, et al, is a false one in the light 
of Judge Stern’s finding (not seriously challenged by 
anyone) that none of the Commissioners, who talked with 
or received communications from Tenenbaum, Weis, Ho- 
warth, Drach, Dirksen, Mack or others is disqualified 
from sitting in the reopened proceeding. Now that this 
Court has made clear in its May 8, 1959 opinion that in 
this type of rule-making, the Commissioners cannot listen 
to or consider ex parte presentations, unless other parties 
are given an opportunity to answer them, there is no 
reason for doubting that, in the reopened proceedings, this 
admonition will be followed by all the Commissioners, 
whether the deintermixture proceedings are merely sup- 
plemented or are begun de novo.” 


Hence there would appear to be no affirmative advan- 
tages in a “de novo” proceeding. The disadvantages are 
obvious since all interested parties will have to start from 
scratch, prepare new economic and engineering data and 
comments, causing precisely the sort of delay that Sanga- 
mon wishes to avoid. How much simpler and more ex- 


28 Even in the case of jury trials, where an improper question 
is asked or answered which, if not corrected, might leave a 
harmful “subjective impression”, the Courts hold that an instruc- 
tion to disregard the questions or answers will normally be suf- 
ficient to assure that the jury will do so. Behrman v. Sims, 81 
U. S. App. D. C. 303, 157 F. 2d 862, 863. Here, where an ex- 
perienced Commission is involved, assisted by a staff of techni- 
cians, engineers and lawyers, there is certainly no rational basis 
for concern that the Commission will not be able to decide the 
reopened proceeding on the merits, and to reconsider their prior 
decision in the light of such new comments as any party may wish 
to file. 
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peditious is the Commission’s solution of simply reopening 
the record for any further reply comments that any par- 
ties may wish to submit! 


VII 


There is No Need to Bring the Record Down to Date, 
but Even This Would Not Require a De Novo Pro- 
ceeding 


There is really no rational argument for requiring the 
Commission, in the reopened proceedings, to consider 
events that have occurred since March, 1957. For it should 
be recalled that the Springfield deintermixture proceeding 
was only one of thirteen proceedings instituted pursuant 
to the Report and Order of June 26, 1956, in Docket No. 
11532 (13 Pike & Fischer RR. 1751). That Report, in 
deciding, inter alia, upon a program of selective deinter- 
mixture “to improve the opportunities for effective com- 
petition among a greater number of stations”, set forth 
five criteria for deciding whether “to eliminate a VHF 


commercial assignment” in a market having UHF opera- 
tions with one or more VHF assignments. 


It was to implement this program of selective deinter- 
mixture, that the thirteen proceedings were instituted. 
The dates for the filing of Comments and Reply comments 
were fixed at the same or approximately the same dates 
for all the proceedings so that the data submitted and 
considered by the Commission covered the summer and 
fall of 1956, and the Reports and Orders thereafter issued 
in the several proceedings were issued within no more 
than two months of each other.” 


2° See supra, footnote 15. 


30 Fight were issued on March 1, 1957, for Springfield (here in- 
volved) (15 R.R. 1525); the Peoria area (15 R.R. 1550); the Al- 
bany-Schnectady-Troy area, (15 R.R. 1507); the Elmira area (15 
R.R. 1515); Madison, Wisconsin, (15 R.R. 1568); Evansville, In- 
diana, (15 R.R. 1573); Fresno, California, (15 R.R. 158610; Hart- 
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Under these circumstances, it would seem that, in the 
interest of consistency in deciding the thirteen cases, 
initiated June 26, 1956, under the criteria of the Order 
in Docket No. 11532, the Commission logically should look 
to the economic and technological situation as of the same 
general period in all these cases. If, as Sangamon sug- 
gests (but does not document), there have been significant 
technological changes in the field of UHF transmission or 
reception, or population or economic changes, since 1957, 
requiring a reexamination or new application of the 
criteria set forth in Docket No. 11532, should not all the 
deintermixture proceedings be reconsidered in the light 
of these changes rather than just Springfield? 


This, we submit, should be left to the Commission’s dis- 
cretion. Certainly, the reconsideration of its March 1, 
1957, decision so as to eliminate any possibility of Com- 
mission action having been influenced by any ex parte 
presentation prior to that date does not logically require 


that data be sought or considered covering a period after 
that date. But if the Court concludes that such later 
data should be considered, there is still no reason for not 
having it filed as supplementary comments, without re- 
quiring the duplication of effort and expense and the 
delays, incidental to a completely de novo proceeding. 


ford, Conn.; (15 R.R. 1540i). The remaining five were decided no 
later than April 30, 1957—The New Orleans decision being issued 
March 8, 1957, (15 R-R. 1603); Norfolk, Va., April 29, 1957, (15 
RR. 1630); Charleston, S.C., April 29, 1957, (15 RR. 1635); Du- 
luth, Minn., April 30, 1957, (15 R-R. 1645); and Miami, Florida, 
April 27, 1959, (15 R.R. 1638 (b).) 


42 
Vii 


The Public Interest Would Not Be Served By Requiring 
the Commission to Terminate The Interim Operations 
On Channel 2 In St. Louis 


We have already discussed that portion of Sangamon’s 
argument on this point, which contends that unless Signal 
Hill is taken off the air, a prompt decision in the re- 
opened proceedings will be “difficult, if not impossible” 
because of the “willingness (if not the determination) of 
an effective majority of the Commission” to continue its 
March 1, 1957, authorization to Signal Hill as long as 
possible. As shown above (Part IV) there is no basis 
whatsoever for this charge against the integrity of the 
Commissioners or any of them, nor the slightest evidence 
that unnecessary delays will occur unless Channel 2 in 
St. Louis goes dark. 


Sangamon’s only other argument for taking Channel 2 
off the air is that Signal Hill is being undeservedly en- 
riched, and that it “has averaged approximately $1,000,000 
net profits per year since obtaining Channel 2 four years 
ago,” and Sangamon invites Signal Hill “to submit its 
actual profit figures, should it disagree with petitioner’s 
allegation.” 


Signal Hill does disagree. The allegations are grossly 
inaccurate. The net profit (or loss) as reported to the 
Bureau of Internal Revenue was 2 loss of $178,861.03 for 
the year ending September 30, 1957; a profit of $260,- 
309.95 for the year ending September 30, 1958; a profit 
of $391,993.54 for the year ending September 30, 1959; 
and a profit of $277,314.53 for the year ending September 
30, 1960. Thus the average net profit in the four years 
was $187,939.25 and not $1,000,000 as asserted by San- 
gamon. 


Furthermore, as against this total profit of $752,756.77, 
Signal Hill lost $1,177,960.13 in the years 1953 to 1957, 
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attempting to service St. Louis on the UHF channels. 
Thus, over the seven years since it has been on the air 
serving St. Louis (it began operating in August 1953), it 
has sustained an accumulated net loss of $425,203.14. 
Furthermore, during all these years, neither Tenenbaum 
nor his associate Peltason has received any salary or 
has even received any interest on sums invested, and as 
against the earnings since 1957, Signal Hill has invested 
in VHF facilities costing approximately $875,000.00.* 


We submit, therefore, that neither from the public 
interest standpoint nor as a measure to prevent Signal 


31 Signal Hill was incorporated in October 1952. For the five 
fiscal years ended September 30, 1957 Messrs. Peltason and Tenen- 
baum did not draw salaries from Signal Hill because of the finan- 
cial condition of the corporation. On October 21, 1957, the cor- 
poration entered into a loan agreement with the Globe Democrat 
Publishing Co. Under the terms of this loan agreement, Signal 
Hill was prohibited from paying salaries to Messrs. Peltason and 
Tenenbaum until the loan was retired. The agreement further pro- 
vided that the interest on approximately $800,000 of then out- 
standing notes would be waived through September 30, 1957; that 
the outstanding notes be subordinated to the Globe loan and that 
interest on such notes could be accrued on Signal Hill’s books after 
September 30, 1957, if earned, but could not be paid so long as 
the Globe loan was outstanding. Because of these restrictions, 
Messrs. Peltason and Tenenbaum have never received a salary 
from Signal Hill nor interest on that part of their investment rep- 
resented by the above-mentioned notes. 

As of September 30, 1961, the end of the last fiscal year, a bal- 
ance of $225,000 of this loan remained outstanding. On April 1, 
1961, Signal Hill paid off this balance by giving the Newhouse 
Broadcasting Corp., to whom the Globe loan had been assigned, 
$25,000 in cash and a new $200,000 note secured by a mortgage on 
the company’s land, buildings, and equipment. This relieved the 
corporation of the restrictions applicable to the 1957 agreement, 
but the new mortgage note contains a subordination clause where- 
by the notes owned by Messrs. Peltason and Tenenbaum are sub- 
ordinated to, and cannot be paid prior to, payment of the mort- 
gage. 

In short, to this date, Messrs. Peltason and Tenenbaum have 
never received salaries from Signal Hill or any return on their 
investment in any form. 
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Hill from recouping part of the losses it previously suf- 
fered as a UHF operator, is there any reason to termi- 
nate Signal Hill’s existing service pending further pro- 
ceedings. For, as the Department of Justice stated in 
its Proposed Memorandum (filed herein in March, 1961): 


“if the present Commission, subject to the outcome 
of a full and fair rule-making proceeding, is inclined 
to adhere to the “deintermixture” determination which 
resulted in making Springfield an all-UHF market and 
St. Louis an all-VHF market, the public interest in 
both Springfield and St. Louis would clearly not be 
served by still another temporary dislocation pend- 
ing a new determination of the proper place for 
Channel 2.” 


CONCLUSION 


For the reasons stated, we submit that the proposed 
procedure of the Commission is fair and proper, and that 
it be authorized to proceed accordingly. We suggest, also, 
that the Court retain jurisdiction of the proceeding pend- 
ing the outcome of the Commission’s further action, so 
as to eliminate delay and facilitate review and final dis- 
position of the matter. 
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this issue. Nowhere in the five separate briefs submitted 
in opposition to the brief for petitioner are Sangamon’s 
arguments squarely opposed.’ 

The single vital issue in this case is not complex, yet a 
reading of the five opposition briefs makes it appear that 
the court is being asked to solve all of television’s channel 
allocations problems. Such is not the case. In the absence 
of a sound legal argument, respondents and intervenors 
have followed the dual tactics of confusion and sedation. 
Confusion, in an effort to bury the true issue herein 
beneath an avalanche of minute. Sedation, in an effort 
to soothe the court into believing that all is well in this 
case simply because all of the other parties say that all 
is well. 


The preparation of a brief in reply to the five opposing 
briefs herein presented a basic question which answered 
itself. The opposing briefs simply do not meet Sangamon’s 
section 307(b) arguments. Rather, they incorrectly char- 


acterize our contentions, and then answer their own char- 
acterizations. It would be fuatile—and distracting to the 
court—to attempt to answer the many misstatements, in- 
accuracies and distortions which are found in the inter- 
venors’ and respondents’ briefs. We have no wish to 
permit our opponents to lead us away from the simple 
facts and simple issue at hand. Accordingly, this reply 
document first contains a short reference to each of the 
opposition briefs, with a few necessary corrections of 
possible ‘‘misimpressions.”’? These references are followed 
by an affirmative response to all of our opponents with 
regard to the basic issue for decision herein. 


1‘¢What better opportunity does an opponent want than the chance to 
point out that a lawyer fears to meet the true issue? . . . Appellate judges 
are, at the very least, professionals at dissecting argument and at exploring 
propositions hurled at them.’’ Prettyman, Some Odservations Concerning 
Appellate Advocacy, 39 Va. L. xv. 285, 298 (1953). 


3 
THE BRIEF OF INTERVENOR WMAY-TV INCORPORATED 


In our affirmative brief, we stressed the unique conduct 
of intervenor WMAY-TV Incorporated in this case. (Brief 
for Petitioner, pp. 10, 13-14, 17-19, 21.) WMAY-TV com- 
peted vigorously for channel 2 in Springfield for many 
years, going through a comparative hearing against Sanga- 
mon. At the end of the comparative hearing, the Commis- 
sion reversed the hearing examiner and overruled the 
recommendation of its Broadcast Bureau, granting WMAY- 
TV’s application and denying Sangamon’s. When the 
Commission proposed to remove channel 2 from Spring- 
field, WMAY-TV at first protested strongly. (R. 8-20.) It 
argued that ‘‘the removal of channel 2 to St. Louis would 
constitute a flagrant violation of section 307(b).’’ (R. 11.) 


Subsequently, as the rule making proceeding developed, 
WMAY-TV’s position was radically altered. Never again 
did it advance its original arguments against the deletion 
of channel 2. Rather, while it perfunctorily supported the 
retention of channel 2 in Springfield, primarily it took 
the position that if channel 2 were deleted then channel 
36 in St. Louis—which was then held by intervenor Signal 
Hill—should be moved to Springfield. (R. 360, 364, 765.) 
This, of course, eventually was done, with Signal Hill 
being handed the channel for which Sangamon and WMAY- 
TV had competed for so long. .WMAY-TV, in turn, ac- 
quired the UHF channel on which Signal Hill had been 
operating in St. Louis. 


These facts raise questions which are unanswered on the 
record, and WMAY-TV appears sensitive with regard 
thereto. In its brief herein, WMAY-TV does little more 
than attempt to convince the court that it really did oppose 
the reallocation of channel 2 from Springfield to St. Louis. 
Its efforts are more illuminating than convincing, however, 
for WMAY-TV devotes not one single word in its brief to 
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telling this court that the deletion of channel 2 was in any 
way unlawful.? 


THE BRIEF OF INTERVENOR PLAINS 
TELEVISION CORPORATION 


Intervenor Plains supports the Commission action here 
under review. Plains has had a monopoly position as the 
operator of Springfield’s only television station since 1953 
(it preferred a quick grant of a UHF channel to a com- 
parative hearing for channel 2), and it is understandably 
delighted to have had Springfield’s only VHF channel taken 
away. 


A major portion of Plains’ brief is of no relevance to the 
issue in this case, for much space therein is devoted to 
generalities to the effect that UHF is not in very good 
shape nationally. This, of course, is no surprise to this 
court, but it must be borne in mind that this case is con- 
cerned solely with the legality of the reallocation of channel 


2 from Springfield to St. Louis, not with nationwide 
problems. 


The brief of intervenor Plains is replete with in- 
accuracies and misstatements. Practical considerations 
preclude directing a response to all of them. One, however, 
must be alluded to at this time; certain others will be an- 
swered infra. 


On page 2 of its brief, Plains says that the Commission 
deintermixed Springfield, St. Louis, and Terre Haute. This 
is not so; it deintermixed channel assignments in Spring- 
field only. UHF channels remain in St. Louis and Terre 
Haute. Before channel 2 was moved, there were three 


2Compare WMAY-TV’s conduct with that of the winning applicant for 
the VHF channel which was taken away from Peoria, Illinois. As would 
be expected, that party vigorously pressed multiple appeals to this court in 
an effort to protect its rights and those of the public of the Peoria area. 
WIRL Television Co. v. United States and FCC, Cases No. 13,768, 13,769, 
and 13,912, currently pending decision. 
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UHF channels assigned to St. Louis, A station was being 
operated on one of those channels, and applications are on 
file with the Commission to operate on both of the other 
two. Thus, when the Commission struck its grand blow 
for UHF in Springfield by moving its only VHF channel 
to St. Louis, it essentially killed UHF in St. Louis. The 
Commission somehow views UHF as being in the public 
interest in Springfield, but as contrary to the public in- 
terest in St. Louis—despite the existence of parties which 
have concretely expressed their interest in operating UHF 
stations in the Missouri city. 


THE BRIEF OF INTERVENOR AMERICAN 
BROADCASTING-PARAMOUNT THEATRES, INC. 


Initially, intervenor ABC states that it ‘‘adopts and 
joins” in the brief filed by intervenor Plains. (Both 
briefs were written by the same counsel.) ABC’s brief 
is generally of little or no relevance here, for the bulk of 
it is devoted to discussing its problems as a major national 


network, rather than relating to the legality of the chan- 
nel 2 reallocation. 


One aspect of ABC’s brief could be (and likely is in- 
tended to be) grossly misleading. At several places in its 
brief, ABC refers to what it chooses to call the ‘‘Spring- 
field-Decatur area.’’? (Brief for Intervenor ABC, pp. 1, 
5, 6, 7.) However, there is no such thing as a ‘‘Springfield- 
Decatur’’ area for television allocation purposes, any more 
than there is a ‘‘Baltimore-Washington’’ area. In both 
cases, the cities are separate and distinct (with some 40 
miles between them), and they have always been treated 
as such. 


The purpose of ABC is patent. It seeks to create the 
illusion that Springfield is an inviolate UHF sanctuary 
from which some monster called VHF must be excluded. 
However, ABC’s characterization cannot alter the facts. 
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From the first television allocation (1945) until the time 
of the action here under review, Springfield was always 
assigned at least one VHF channel. (See Brief for Peti- 
tioner, pp. 45.) The Sixth Report and Order in 1952 as- 
signed one commercial VHF channel (2) and one commer- 
cial UHF channel (20) there. Aware of the profit potentials 
in a monopoly operation while the comparative hearing for 
channel 2 was in progress, intervenor Plains promptly put 
a UHF station on the air. However, Plains expected to ex- 
perience VHF competition when the comparative hearing 
ended. 


While intervenor Plains has operated the only television 
station in Springfield, nonetheless Springfield residents 
have been able to receive service from another station. 
VHF station WCIA in Champaign, Lllinois furnishes serv- 
ice to Springfield, and evidence in the record shows that 
the public in Springfield relies upon WCIA as much as on 
Plains’ WICS. (R. 362-64, 688.) Thus, from a service 
standpoint Springfield has been and now is roughly half- 
VHF and half-UHF. When this is considered in conjunc- 
tion with the fact that channel 2 had been allocated to 
Springfield for years, it is clear that Springfield actually 
was more of a VHF than a UHF area prior to the deinter- 
mixture action here under review. 


It is true that a UHF station operates in Decatur, some 
40 miles from Springfield. However, due to the deficiencies 
in UHF propagation, there is no evidence in the record 
to indicate that its programs are received to any appre- 
ciable extent in Springfield. Similarly, two UHF stations 
operate in Peoria, some 58 miles from Springfield, but they 


3In their brief, as will be noted infra, respondents rely heavily upon the 
Commission’s report and order in Docket No. 11532. In that document, the 
Commission stated that it would not ‘‘be practicable’’ to remove VHF 
channels from localities where ‘‘the reception of signals from VHF cities 
located elsewhere . . . would make it doubtful that effective deintermixtare 
could be achieved.’? 13 Pree & FrscHe: Rapio Rua. 1571, 1584 (1956). 
The deletion of channel 2 from Springfield, accomplished shortly thereafter, 
was directly contrary to this principle. 
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furnish no service to Springfield. In the rule making pro- 
ceeding below, channel assignments to Champaign, Deca- 
tur, and Peoria were not at issue. Every pleading and 
every Commission release labelled this proceeding as one 
involving Springfield and St. Louis—no mention was made 
of Decatur. (E.g., R. 1, 679.) It is a distortion for ABC 
and Plains to speak of an alleged ‘‘Springfield-Decatur’’ 
area, just as the facts of record do not support the Com- 
mission’s statement that the ‘‘Springfield area is pre- 
dominantly UHF in the sense that a number of UHF sta- 
tions are presently operating there and relatively little 
VHF service invades the area.”’ (R. 682.) 


THE BRIEF OF INTERVENOR SIGNAL HILL 
TELECASTING CORPORATION 


Intervenor Signal Hill is the party which watched the 
poker game for channel 2 in Springfield, and then walked 
off with the pot without ever playing a card or betting 
a chip. Sangamon has sought a VHF channel in Spring- 
field since 1949, with that channel having been specified as 
channel 2 since 1952. Many thousands of man-hours of 
work and even more thousands of dollars were expended in 
an effort to obtain the right to operate on that channel. 
With what result? At the end of the proceeding, that 
very channel was given to intervenor Signal Hill, which 
had never even applied for it. For the first and only time 
in the history of the Commission, a VHF channel was re- 
moved from one major city and given to an operator in an- 
other city. 


When the instant rule making proceeding began, Signal 
Hill was operating UHF station KTVI on channel 36 in 
St. Louis. It was anticipating competition from the four 
VHF channels already in St. Louis, and logically would have 
been expected to oppose the addition of a fifth VHF assign- 
ment to that city. However, surprisingly, it supported the 
channel move. (See Brief for Petitioner, pp. 10-12.) Later, 
although the record contains no request for such action, 
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the Commission issued a second notice of proposed rule 
making to consider moving Signal Hill’s channel 36 to 
Springfield. (R. 97-98.) While such a change would de- 
prive Signal Hill of its frequency, it did not object, even 
though the Commission expressly disavowed any intention 
of giving channel 2 to Signal Hill in the rule making pro- 
ceeding. (R. 98.) 


Subsequent developments revealed that Signal Hill knew 
whereof it spoke. WMAY-TV minimized its objec- 
tions to the deletion of channel 2 from Springfield (and it 
raises none now). At the same time, WMAY-TV began to 
express a great interest in Signal Hill’s channel 36. These 
unorthodox positions on the part of WMAY-TV and Signal 
Hill proved to be keenly attuned to the Commission’s de- 
cisional process, for the Commission by a vote of 4-2 
removed channel 2 from Springfield, and said that Signal 
Hill could have channel 2 if it would ‘‘accept”’ it. 


This, then, is Signal Hill’s interest herein. It was given 


and now holds the right to operate on channel 2, the fifth 
VHF channel in St. Louis. Its arguments with respect to 
section 307(b) of the Act will be answered infra, but certain 
aspects of its brief demand a specific correction at this 
point. 

Initially, Signal Hill states that ‘‘in its Second Report on 
Deintermixture the Commission has proposed the ultimate 
conversion of all television broadcasting to the UHF' spec- 
trum.’’ (Brief for Intervenor Signal Hill, p. 14.) This is 
untrue. Throughout its brief, Signal Hill attempts to 
create the impression that an all-UHF system of television 
broadcasting has been ‘‘proposed’’ by the Commission and 
is just around the corner. It thus seeks to minimize the 
extraordinary nature of the Commission’s bounty in giving 
it channel 2. 


However, Signal Hill distorts the Commission’s Second 
Report on Deintermixture, which was released in Docket 
No. 11532. The Commission did not propose an all-UHF 
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system; far from it. What it did do was to invite comments 
on the feasibility of transferring television broadcasting 
to the UHF band, and it recognized the extreme problems 
which such a violent reallocation would cause.* Only one 
question need be asked: If Signal Hill views an all-UHF 
system as impending, why was it not content to remain on 
its UHF channel? Farther, if anyone seriously believes 
that the vastly superior VHF band will be taken away, 
why are VHF stations being bought today for millions of 
dollars while hundreds of UHF channels lie unclaimed? 


In our initial brief herein, we took the position that the 
Commission’s action was further unlawful [over and above 
section 307(b)] in that it was taken for the sole and ad- 
mitted purpose of enhancing the competitive positions of 
intervenors Signal Hill and Plains. (Brief for Petitioner, 
pp. 53-55.) With a great deal of piousness, Signal Hill now 
argues that virtually every Commission action ‘‘under- 
taken in furtherance of the public interest necessarily and 
concomitantly causes some benefit or detriment to one or 


more private interests.’’ (Brief for Intervenor Signal 
Hill, p. 16, also pp. 26-28.) 


This is one of the numerous truisms contained in the 
various briefs to which we are responding herein—truisms 
with which we do not disagree but which have nothing to 
do with the issue in this case or with the positions taken 
by Sangamon. To be sure, for example, a decision in a 
comparative hearing helps the winner and hurts the loser. 
However, comparative hearings are never decided for the 
express purpose of furnishing financial assistance to the 
winner; they are decided on the basis of which applicant 
will best serve the public interest. 


An analysis of the facts in this proceeding can rationally 
lead only to the conclusion that the Commission’s action is 
as shocking as it is extraordinary. It can only be con- 


418 Pree & Frscume Rano Ea. 1571, 1577-80 (1956). 


10 


cluded that the public interest was subordinated to the 
private interests of Signal Hill and Plains. Solely and 
admittedly to help the competitive positions of two UHF 
operators, the public of the Springfield area was deprived 
of its only opportunity for a wide coverage VHF service 
originating from the State capital. It comes with poor 
grace indeed for Signal Hill now to make speeches claiming 
that the benefits to it were purely incidental to the public 
interest. 


THE BRIEF OF RESPONDENTS UNITED STATES OF 
AMERICA AND FEDERAL COMMUNICATIONS COM- 
MISSION 


“The Commission’s in its Heaven, and all’s right with 
the world.”? This is the basic theme of respondents’ brief. 
Close your eyes, they tell the court in effect, for this case 
involves nothing but the Commission’s discretion. 


Like the other parties, respondents do not answer the 
basic contentions advanced in petitioner’s brief. They 


argue around our points, rather than against them; the 
brief abounds in speculation and generalities which make 
the overall document essentially a pleading in confession 
and avoidance rather than a legal answer to the brief for 
petitioner. 


Unlike those of the other parties, however, the respond- 
ents’ brief does not contain misstatements on subsidiary 
matters which require a specific response. Accordingly, we 
may now turn to a basic reply to all five briefs with respect 
to the narrow issue which is presented to the court for de- 
cision herein. 


IN NO SENSE CAN UHF CHANNELS BE CONSIDERED TO 
BE THE EQUIVALENT OF A VHF CHANNEL FOR AL- 
LOCATION PURPOSES , 


There are two basic physical facts present in this case 
which cannot be done away with by mere arguable asser- 
tions in the opposing briefs. The first is that section 
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307(b) is a valid, existing part of the Communications Act. 
It stands as a statutory Congressional mandate, and can- 
not be ignored by the Commission. The second is that 
VHF channels are unquestionably superior to UHF chan- 
nels. It is incontestable that there are dissimilarities be- 
tween the two frequency bands, with the problems of UHF 
stemming purely and simply from UHF’s inferiority. 


The respondents’ entire case is based upon having this 
court believe that Springfield and the State of linois have 
as fair and equitable a share of television service now as 
they did before channel 2 was given to Signal Hill in St. 
Louis. The Commission took VHF channel 2 from Spring- 
field; it added UHF channels 26 and 36 to that city. Re- 
spondents argue that the public of the area has not been 
deprived of its fair and equitable share of service by hav- 
ing two UHF channel allocations substituted for the VHF 
channel. This simply is not true. 


That a UHF channel (or two, or more such channels) is 
no substitute for a VHF channel is well known to every 
individual with any knowledge of television, and is well 
known to every member of this court. Simply stated, VHF 
channels permit a far better and far wider coverage of an 
area at a lower cost. VHF channels are keenly sought 
after; UHF channels can be had virtually anywhere simply 
for the asking. The superiority of VHF over UHF is at- 
tested to by the very existence of this appellate proceeding. 
The location of channel 2 is important to the public, and it 
is important to the parties. Meanwhile, an unclaimed UHF 
channel (26) is presently available in Springfield, but no 
one has expressed any interest in it despite the fact that it 
is a more desirable frequency than WMAY-TV’s chan- 
nel 36.° 


SIt is axiomatic in the UHF band that lower frequencies are better than 
higher ones. The Commission has recognized that ‘‘more effective utilization 
of available assignments can be made and more expeditious service can be 
rendered on the lower UHF channels at this time. We have, therefore, in a 
number of cases substituted a lower for the higher UHF channel * * *,”” 
12 Pre & Fiscure Rapio Exo. 1501, 1502 (1955). 
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The court for all practical purposes can take judicial 
notice of the superiority of VHF over UHF, for countless 
UHF operators have come to this court in an effort to be 
judicially insulated from superior VHF competition. In 
every case prior to this one, the Commission had held that 
the interests of the public are paramount to a UHF op- 
erator’s self-interest, and ruled that UHF stations may not 
prevent VHF channels from being used in the areas to 
which they have been assigned. This court has sustained 
such a result in every case so far.® 


Countless other factors attest to the fact that a UHF 
allocation is not equivalent to a VHF one. For example, 
the Commission’s rules at one point precluded any one 
party from owning in excess of five television stations. 
However, a rule making proceeding was conducted to 
amend the rule to provide that even a party which owned 
five VHF stations could also own two additional UHF 
stations.” This change, clearly illustrating and based upon 
the difference between VHF and UHF stations, was made 
by the Commission because: ‘‘We are aware of the serious 
problems which presently confront the development of the 
UHF.’” 


Consider too the maximum power which the different 
types of stations may use. VHF stations using channel 2 
may not use a power in excess of 100,000 watts.® Con- 
versely, in an effort to assist UHF stations, the Commission 
has authorized them to use as much as 5,000,000 watts— 


6E.g., Jacksonville Journal Co. v. FOC, 246 F. 2d 699 (D.C. Cir. 1957); 
Gerico Investment Co. v. United States, 99 U.S. App. D.C. 379, 240 F. 2d 
410 (1957); Coastal Bend Television Co. v. FOC, 98 U.S. App. D.C. 251, 234 
F. 2d 686 (1956); Van Curler Broadeasting Corp. v. United States, 98 U.S. 
App. D.C. 432, 236 F. 24 727 (1956). 


711 Pree & Fiscure Rapio Exc. 1519 (1954), amending section 3.636 of 
the FCC Rules and Regulations, 1 Prxx & Fiscurz Rapio Exc. 53:641. 


811 Pre & Fiscure Rapio Ea. at 1523. 


9 Section 3.614 of the FCC Rules and Regulations, 1 Prxr & Fiscurz Rapio 
Era. 53:631, 53:632. 
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yet UHF coverage contours and service characteristics no- 
where near approximate those of VHF stations.” 


Nonetheless, respondents and intervenors take the posi- 
tion in their briefs that it makes no difference under sec- 
tion 307(b) whether an area is assigned a VHF or a UHF 
channel. This is asking the court to blind itself to reality, 
and one need go no further than the most recent report 
of the FCC to Congress to realize that the Commission it- 
self does not believe that the channels are in any sense 
equivalent. When it was not being an advocate, the FCC 
frankly told Congress that: 


“¢ not all the Commission’s objectives for a nation- 
wide competitive TV service are being reali Local 
outlets have not been established in many of the 
smaller communities and growth of multiple, compet- 
ing services in the larger markets has been retarded. 
Serious difficulties, relating principally to the use of 
the UHF channels, impeded the fuller utilization of 
available channel assignments. There is general 
agreement that these problems stem from the limita- 
tion to 12 channels in the VHF band, and the difficulties 
experienced in utilizing the 70 UHF channels because 
of the overwhelmingly large number of VHF-only re- 
ceivers being manufactured and used, the disparity 
in performance between UHF and VHF transmitting 
and receiving equipment up to the present time, and 
the preference of program and revenue sources for 
VHF over UHF outlets.’"! (See also note 12, infra.) 


These factors make it absolutely incontestable that VHF 
channels are superior to UHF channels. Thus, when sec- 
tion 307(b) requires a fair, efficient, and equitable assign- 
ment of service to each of the several states and com- 
munities, it can only mean VHF service as well as UHF 


— 


10 Idid., see 13 Prxe & Fiscuer Ravio Reo. 1571, 1585 (1956). 


11 28d Annual Report of the Federal Communications Commission to Con- 
gress, p. 106 (1957). This report contains information and data which is 
required to be furnished to Congress by section 4(k) of the Communications 
Act, 47 U.S.C, § 154(k). 
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service. Section 307(b) scarcely means, as respondents 
argue, that the several states and communities are en- 
titled to a fair and equitable share of poor television serv- 
ices but not of the desirable ones. 


SECTION 307(b) WAS VIOLATED BY THE DEPRIVATION 
OF SPRINGFIELD’S ONLY LOCALLY ASSIGNED VHF 
SERVICE 


At one point in their brief, respondents argue from the 
Sixth Report and Order that VHF and UHF channels need 
not be treated separately under section 307(b) in making 
television allocations. (Brief for Respondents, p. 6.) Then, 
they perform a complete turnabout and state that: ‘‘There 
was nothing sacrosanct about the Sixth Report and Order, 
which is not part of the Commission’s Rules.’’ (Brief for 
Respondents, p. 15, n. 10.) 


Respondents later argue that the allocations of the Sixth 
Report and Order were ‘‘expressly based upon the assump- 
tion that the fair, efficient, and equitable distribution of 
intermixed television facilities among the several states 
and communities . . . depended upon the number of both 
the VHF and UHF assignments made to a particular 
state or community.’’ (Brief for Respondents, p. 23.) 
Thus, respondents in effect defend the very intermizture 
of channels in Springfield which was upset by the action 
here under review. Further, respondents concede that the 
Commission ‘attempted to assign at least some VHF chan- 
nels to every State.”’ (Brief for Respondents, p. 23, n. 
14.) Obviously, this being the case, the Commission be- 
lieved that each state was entitled to its share of the scarce 
and desirable VHF service. However, the respondents 
next anomalously claim that the Commission ‘‘made no 
attempt . . . to assign VHF channels state by state on any 
equitable basis.’’ (Ibid.) They do not explain why. 


A study of respondents’ brief makes it apparent that 
they do not answer our section 307(b) arguments. The 
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position of respondents fluctuates within their brief, de- 
pending upon the point which they are making at a given 
time. For example, as has just been illustrated, they 
rely upon the principles of the Sixth Report and Order one 
minute; another minute they say it is not ‘‘sacrosanct’’ 
and rely instead upon the more recent Second Report on 
Deintermixture in Docket No. 11532, which in effect dis- 
puted the Sixth Report and Order.* (Compare pp. 6 and 
23 of Brief for Respondents with note 10 on page 15 
thereof.) 


Despite such inconsistencies, the basic premise of re- 
spondents and intervenors is clear. It is that allocation 
matters are for the discretion of the Commission, and 


12 The Second Report on Deintermixture was the culmination of a general 
rule making proceeding on allocations, and it was in that document that the 
Commission decided to embark on the instant rule making proceeding involv- 
ing Springfield’s channel 2. Despite its length, the Second Report on De- 
intermixture contains no reference whatsoever to the effect of section 307(b) 
on the deintermixture of a community. The majority of the Commission’s 
disregard of the statutory mandate prompted a dissent, which stated in perti- 
nent part (13 Prxe & Fiscuer Rapio Rec. at 1594): 


“‘The Federal Communications Act provides that the distribution of 
frequencies among the several states and communities shall be upon a 
fair, efficient and equitable basis, It makes no provision for a ‘nation- 
wide competitive system.’ Admittedly ample competition, if attainable 
without doing violence to the equitable and efficient provisions of the Act, 
would be in the public interest. But when this is to be accomplished at 
the expense of denying a first television service to substantial numbers 
of people, it is tantamount to displacing the Congressional mandate of an 
efficient and equitable distribution and substituting therefor equal com- 
petitive facilitics for a few applicants. 


“To assign only UHF frequencies to some communities when a VHF 
service is available is, in my opinion, inequitable. A VHF service pres- 
ently is superior to a UHF. In comparison with UHF, a VHF signal 
has a wider coverage and less shadow area. Both in operation and in 
reception, VHF is less costly. To ignore these differences in the present 
stage of the development of broadcasting is to disregard the specialized 
knowledge of this Commission and the experience of the industry and 
the public. : 

“¢It cannot be denied that the reception of UHF is more costly. It 
requires special antennas, more sensitive receiving sets and more frequent 
and more costly maintenance.’’ 


16 


should not be examined or disturbed by the court. While 
we believe that the Commission properly does have discre- 
tion in allocation matters, section 307(b) was enacted by 
Congress for the sole and specific purpose of establishing 
a limit beyond which that ‘discretion’ may not go. We 
do not see how this can be seriously challenged; to say 
otherwise is to remove all meaning from section 307(b). 


We thus freely concede that the Commission has discre- 
tion in allocation matters—subject, however, to the re- 
strictions of section 307(b). Conceivably, the Commission 
could deintermix the entire country, and if it did there 
then would be no VHF service to distribute fairly, effi- 
ciently, and equitably. However, far from effecting nation- 
wide deintermixture, the Commission has removed a VHF 
channel from only four cities in the entire country.” Thus, 
as long as VHF service remains distributed throughout the 
nation, it seems clear that it must be distributed as directed 
by section 307(b). 


Since a certain amount of allocation discretion properly 
is permitted to the Commission, a section 307(b) case must 
be decided on its own facts. Particularly is this true 
where there is a shortage of the service involved, for 
VHF channels can only be distributed fairly, efficiently, 
and equitably within the limits of the supply of such chan- 
nels. We submit, however, that the violation of section 
307(b) in the instant case is glaringly apparent. 


Respondents acknowledge that the Commission ‘Sat 
tempted to assign at least some VHF channels to every 
State.” (Brief for Respondents, p. 23, n. 14.) Certainly 
even respondents and intervenors would have to concede 
that it would have constituted a violation of section 307 (b) 
if Missouri had been given 30 VHF services and Illinois 

13They are Springfield and Peoria, Ilinois; Evansville, Indiana; and 
Fresno, California. Only in Springfield and Peoria have the channels been 
finally removed, however; stations remain in operation on the VHF channels 
in Evansville and Fresno. (See Brief for Petitioner, p. 29.) 
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had been given none. Similarly, it appears obvious that 
the optimum compliance with the mandate of section 307 (b) 
would have resulted if Missouri had been given one-half 
as many VHF services as Illinois, since the population of 
Tlinois is roughly twice that of Missouri. 


To be sure, Commission discretion does exist to permit 
a reasonable deviation from the optimum, for section 
307(b) speaks in terms of service rather than specifically 
of stations. However, this differential is of no real sig- 
nificance here, for a St. Louis VHF station will not furnish 
service to Springfield, and vice versa. Further, even the 
superior VHF service does not have coverage remotely 
comparable to high powered radio stations, so in television 
““service’’ and ‘‘stations’’ are generally synonymous. [This 
is true as long as channels are not allocated right on a 
state’s border, as they are not in our case. For example, 
as noted in petitioner’s brief (pp. 38-39), Alexandria, 
Virginia receives its fair share of VHF service from the 
channels in the District of Columbia, just as Newark, New 
Jersey, receives its equitable share of VHF service from 
New York City.] 


We turn again to the facts to establish further the clear 
violation of section 307(b) in this case. Tlinois is the na- 
tion’s fourth most populous state, with a 1950 census popu- 
lation of 8,712,176. It has an average of 158.8 persons per 
square mile. On the other hand, Missouri’s population is 
only 3,954,653, with only 57.1 persons per square mile. 
Notwithstanding the fact that the population of Missouri 
is thus less than half as great as that of Illinois, the real- 
location of channel 2 gave Missouri its sixteenth VHF 
service and left Dlinois with only nine. Before the real- 
location here under review, Illinois proportionally had 
only one-fourth of the share of VHF service enjoyed by 
Missouri. This scarcely was a fair and equitable distri- 
bution of VHF service; to have worsened this unfair and 
inequitable distribution by moving the Lllinois capital’s 
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only VHF service to St. Louis is patently violative of sec- 
tion 307(b). 


Certain other relevant facts make this even more appar- 
ent. Despite being the nation’s fourth most populous 
state, 32 states are allocated more VHF services than 
Illinois. (Led by Texas, which is assigned 52 VHF chan- 
nels.) Four other states—far less populous—have as 
many VHF assignments as Illinois (Alabama, Arkansas, 
West Virginia, and Wyoming). Alaska and the Hawaiian 
Islands have over twice as many VHF services as Illinois, 
and even Puerto Rico with ten VHF’ assignments has 
more.** 


It appears incontestable that the reallocation of channel 
2 violated section 307(b)’s requirement that services (cer- 
tainly including VHF) must be distributed fairly, effi- 
ciently, and equitably among the several states. This fact 
alone compels reversal herein. But section 307(b) also 
requires a fair, efficient, and equitable distribution of serv- 


ices among the several communities. With regard to com- 
munities as well, the violation of section 307(b) is clear. 


Springfield is centrally located as the capital of Illinois. 
The presence in Springfield of the State Legislature, 
courts, government, ete. make it a focal point of interest 
for the people of the entire state. (See Brief for Petitioner, 
pp. 17-18.) Virtually every other state has at least one 
VHF service assigned to its capital (Brief for Petitioner, 
p. 44) ; it cannot be seriously questioned that a wide cover- 
age VHF service originating from the capital of the State 
of Illinois would be vitally in the public interest. 


On the other hand, even before the reallocation of chan- 
nel 2, St. Louis was assigned four VHF channels. One 
point must be stressed here. Intervenors and respondents 
attempt to minimize the number of VHF services in St. 


14 The table of television channel assignments is contained in section 3.606 
of the FCC Rules & Regulations, 1 Prxe & Fiscurz Rapio Rxo. 53:602-53:620b. 


19 


Louis by noting that one channel is used by an educational 
station. However, this is totally irrelevant to the amount 
of VHF service assigned to the city. A VHF service is 
no less a VHF service because it is operated as an educa- 
tional outlet; section 307(b) does not exclude educational 
stations from the term ‘‘service.’? Further, whether the 
channel is continued to be used for educational purposes 
or is released for commercial use is purely a matter of 
Commission discretion. 


The reallocation of channel 2 took away Springfield’s 
only VHF assignment to give St. Louis its fifth, Only 
two cities in the country have more than five VHF chan- 
nels (New York and Los Angeles); nothing in the record 
reveals any real need for a fifth VHF service in St. Louis. 
For example, there are only three national television net- 
works; each could have had a full time affiliate there with- 
out the reallocation of channel 2. 


The facts in this case cannot be explained away by our 


opponents, nor can they be ignored. Measured against 
section 307(b)’s clear mandate, the facts themselves com- 
pel a reversal herein. We need not rely on the facts alone, 
however, for every relevant judicial authority proclaims 
the illegality of the action here under review. 


EVERY DECIDED CASE INVOLVING SECTION 307(b) IS 
AUTHORITY FOR A REVERSAL HEREIN 


Sangamon makes a request of the court which may ap- 
pear unusual We earnestly ask the court to consider 
carefully every case cited by our opponents.. We make 
this request because of our conviction that the cases sup- 
port our position, not theirs. 


Respondents rely heavily upon the cases of Coastal Bend 
Television Co. v. FCC and Gerico Investment Co. v. 
United States, supra, to support their claim that the re- 
allocation of channel 2 ‘was fully within the proper exer- 
cise of [the Commission’s] discretion.”” (Brief for Re- 
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spondents, p. 33.) Their reliance is misplaced, for two 
reasons. In the first place, in those cases the court affirmed 
actions of the Commission which recognized the right of the 
public to receive superior VHF service over the competi- 
tive objections of UHF operators. Secondly and more im- 
portantly, no section 307(b) question was presented in those 
cases. It cannot be stressed too strongly that this is the 
only case in Commission history in which the only VHF 
channel assigned to a major city in one state has been 
taken away and given to someone in another state. 


Throughout the briefs of respondents and intervenors, 
cases are cited for propositions which they simply do not 
support. Sangamon has stressed that this case presents 
a vital question of first impression. Intervenor Plains dis- 
agrees, and cites a case which it contends supports the 
action here under review. (Brief for Intervenor Plains, 
pp. 12, 25-26.) We invite the court’s attention to the case, 
Huntington Broadcasting Co. v. FCC," for it actually sup- 
ports our position. (Significantly, it was not cited by re- 
spondents.) The petitioner in the Huntington Broadcast- 
ing case did raise a section 307(b) argument with respect 
to certain mutually exclusive applications, but the court 
held that the Commission had not violated section 307(b) 
because of the simple fact that the applicants proposed to 
serve the same area. Thus, 


“Tt saw that the situation was not one in which two 
separate communities were competing, so as to re- 
quire the Commission to proceed under the admoni- 
tion of § 307(b) to distribute licenses ‘among the 
several States and communities [so] as to provide a 
fair, efficient, and equitable distribution of radio serv- 
ice to each of the same.’ ’”® 


Obviously, if separate communities had been involved in 
that case—as they are here—the Commission would have 


— 


15 89 U.S. App. D.C. 222, 192 F. 2d 33 (1951). 
1689 US. App. D.C. at 223, 192 F. 2d at 35. 
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been required to determine which community was fairly 
and equitably entitled to the service in question. 


The legal authorities supporting our position are set 
forth in some detail in our initial brief, and we have no 
desire to repeat them here. (Especially see Brief for Peti- 
tioner, pp. 40-50). Suffice it to say that whenever this 
court or the Supreme Court has been asked to interpret 
section 307(b), it has always been held to mean what it 
says. The Allentown case holds that when two communi- 
ties seek a facility which only one may have, the Com- 
mission’s first determination must be which has the 
greater need for the service.” This principle applies a 
fortiori where, as here, the communities are in separate 
states. In the Nelson Brothers case, the Supreme Court 
recognized the overriding importance of section 307(b) by 
sustaining Commission action which took one of many exist- 
ing services from one community and state solely for the 
purpose of moving it to another community and state which 
had less than their fair and equitable shares of service. 


In the instant case, it cannot seriously be questioned 
that Lllinois’ need for service from channel 2 was greater 
than Missouri’s, and that it was unfair, inefficient, and in- 
equitable to remove Springfield’s only VHF channel to 
give St. Louis its fifth such service. We are confident that 
a study of the cases cited by all parties to this proceeding 
can only lead to the conclusion that the Commission action 
here under review was unlawful, and must be set aside. 


SECTION 307(b) MAY NOT BE VIOLATED TO PROVIDE 
“COMPETITIVE EQUALITY” AMONG A FEW STATIONS 


In its report and order here under review, the Commis- 
sion for all practical purposes completely ignored section 
307(b). It purportedly decided this case on the basis of 


—y 


17 FCC v. Allentown Broadcasting Corp., 349 U.S. 358 (1955). 


18 Federal Radio Commission v. Nelson Brothers Bond & Mortgage Co., 289 
U.S. 266 (1933). 
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a totally new proposition: ‘‘Enhanc[ing] the opportun- 
ities for more effective competition among a greater num- 
ber of stations.’’ (£.g., R. 689.) Thus, with regard to 
channel 2, the private interests of intervenors Plains and 
Signal Hill were considered by the Commission to be more 
important than the mandate of section 307(b). 


The very expression of such a proposition makes mani- 
fest its invalidity. Section 307(b) does not express a goal 
of competitive equality within any state or community, nor 
does any other section of the Communications Act. In 
fact, section 307(b) expressly negatives such a conclusion, 
for it requires a fair and equitable distribution of service 
among the several states and communities, rather than 
within them. Section 307(b)’s words of limitation are 
absolute; they do not permit the Commission to apply the 
statute everywhere in the country except in Springfield, 
Illinois and St. Louis, Missouri. (See footnote 12, supra.) 


There is nothing sacred about the profit and loss state- 
ments of intervenors Plains and Signal Hill. The Commnu- 
nications Act must be administered with the public interest 
in mind, not with the objective of furnishing competitive 
assistance to two existing operators. As the Supreme 
Court made clear in the Sanders case: ‘‘Congress intended 
to leave competition in the business of broadcasting where 
it found it, to permit a licensee who was not interfering 
electrically with other broadcasters to survive or succumb 
according to his ability to make his programs attractive to 
the public.’”® 


Respondents and intervenors argue that the Springfield 
area would be better off with two (or possibly three) in- 
ferior UHF stations than it would with one wide coverage 
VHF station and one (or possibly two) UHF stations. It 
must be borne in mind, however, that section 303(g¢) of 
the Communications Act requires the Commission to ‘‘gen- 


19 FCC v. Sanders Brothers Radio Station, 309 U.S. 470, 475 (1940). 
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erally encourage the larger and more effective use of radio 
in the public interest.’’ 47 U.S.C. §303(g). Considering 
a realistic rather than a fanciful evaluation of a UHF 
allocation, it seems clear that that Commission did not en- 
courage the larger and more effective use of radio when 
it took away the only VHF channel which was assigned to 
Springfield. 


In effect, respondents and intervenors would equate the 
public interest with having as many poor services in Spring- 
field as possible. However, this court has made it clear 
that such a proposition is defective. In the case of Yankee 
Network, Inc. v. FCC, the court noted that competition 
for advertising revenues and program sources increases as 
the number of stations in an area increase. It then stated: 


““The public interest requires not merely that a maxi- 
mum quantity of minimum quality service shall be 
given. If competition is permitted to develop to that 
extent, then ‘the larger and more effective use of radio 
in the public interest’ cannot be achieved.’ 


THE COMMISSION’S CLAIM THAT ITS ACTION WOULD 
RESULT IN MORE SERVICE WAS PURELY SPECULA- 
TIVE, AND HAS BEEN DISPROVEN 

Respondents and intervenors have made and now make 
the assertion that moving channel 2 from Springfield will 
result in more service everywhere. (E.g., Brief for Re- 
spondents, pp.. 21, 24-25, 32; Brief for Intervenor Plains, 
pp. 12, 14, 18, 22-23, 27, 29-30.) This position has always 
been speculative at best, and the passage of time has not 
only made this apparent but has disproven it as well. To 
support its case, the Commission has merely uttered argu- 
able assertions, and it relies upon the insulation of its ‘‘dis- 
cretion’’ to prevent effective judicial review of its action. 

However, as petitioner has repeatedly stressed, this case 

must be decided on the basis of facts—not on the basis of 

unsupported claims. 


2071 U.S. App. D.C. 11, 22, 107 F. 2a 212, 223 (1939). 
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One fact is clear: Springfield, St. Louis, and Terre 
Haute do not now have one single television station which 
they did not have before the deintermixture of the Illinois 
capital—although the report and order here under review 
was released more than a year ago (March 1, 1957). 


The deintermixture of Springfield allegedly would re- 
sult in two or three UHF stations operating in that city. 
It still has only one; intervenor Plains’ WICS. WMAY- 
TV now holds a permit to operate in Springfield on Signal 
Hill’s former channel 36, but it has not taken any steps 
whatsoever towards the construction of its station. Chan- 
nel 26, which was also added to Springfield, remains like 
most UHF channels—unwanted and unclaimed. On the 
other hand, if Sangamon had been awarded channel 2 in 
Springfield (as recommended by the examiner and the 
Commission’s Broadcast Bureau), there would now be two 
stations operating there instead of one. Thus, the dein- 
termixture of Springfield actually has resulted in less 


stations in operation than there would have been without 
deintermixture. 


St. Louis has no new station as a result of the action 
here under review. Signal Hill had been operating a UHF 
station there; it now has one of St. Louis’ five VHF chan- 
nels. Net increase in stations? None. Possible loss in 
stations? Applications are still pending for St. Louis’ 
two remaining UHF channels, but it is now unlikely that 
they will ever be used. 


Terre Haute had one station before; it has one now. As 
soon as the Commission put channel 2 in Terre Haute, it 
promptly initiated a new proceeding to remove Terre 
Haute’s existing VHF channel.” Thus, the action here 
under review has not resulted in a single new station going 
on the air. 


2122 Pep. Rea. 4502 (1957); see BR. 1112. That proceeding is pending at 
the Commission in Docket No. 12065. 
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CONCLUSION 


For reasons set forth in this reply brief and in peti- 
tioner’s original brief, the action of the Federal Communi- 
cations Commission in moving channel 2 from Springfield 
to St. Louis (and Terre Haute) was violative of section 
307(b) of the Communications Act. The reallocation of 
channel 2 must be reversed and set aside. 


Respectfully submitted, 


D. M. Pareick 
Lzstez, CoHEN 
Srantey S. Hazzis 
810 Colorado Building 
Washington 5, D. C. 
Attorneys for Petitioner 
Of Counsel: 


Hocan & Hartson 


Washington, D. C. 
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STATEMENT OF ABC WITH RESPECT TO THE 
ACTION TO BE TAKEN PURSUANT TO 


R_OF RE 


A. Bacxground 

By decision released May 1, 1958 this Court affirmed 
a Report and Order of the Federal Communications Commission 
Geleting VHF Channel 2 from Springfield, I11., substituting 
two UHF channels therefor, and reassigning Channel 2 to both 
St. Louis, Mo. and Terre Haute, Ind. Sangamon Valle e~ 
vision Corp. v. United States, 103 U.S. App. D.C. ___, 255 
F.2d 191. 

Petitioner thereafter sought certiorari (No. 235, Oct. 
Term, 1958). Although opposing the issuance of the writ, the 
Solicitor General called the Supreme Court's attention to 
certain testimony given before the Subcommittee on Legislativé 
Oversight of the House Committee on Interstate and Foreign 
Commerce subsequent to this Court's decision of May 1, 1958. 
That testimony, as summarized by the Solicitor General (Brief 
in Opposition, pp. 7-8), indicated “that after the rule-making 
proceeding here had been initiated by Notice of Proposed Rule- 
making, and while it was under consideration by the Commission, 
representatives of the St. Louis operator of a UHF station 


es ee 


who was interested in having a new VHF channel assigned to 
St. Louis, and representatives of petitioner and the other 
applicant for VHF Channel 2 in Springfield, who were inter~ - 
ested in retaining that channel in Springfield, made ex parte 
presentations with respect to merits of the rule-making pro- 
ceeding to various members of the Commission." 

On October 20, 1958, the Supreme Court entered a per 
curiam order granting certiovari, vacating this Court's deci- 


sion in view of representations by the Solicitor General, and 


remanding the case to this Court "for such action as it may 


deem appropriate." 

By Order entered December 15, 1958, this Court has 
authorized the various parties to the instant appeal to set 
forth in written form their views with respect to what action 
this Court should take pursuant to the order of remand. 
Amarican Broadcasting-Paramount Theatres, Inc. (ABC), an inter 
venor herein, is of the opinion that this Court should reaffirm 
its decision of May 1, 1958. 


B. .. Arqument 

Congress has expressiy provided that certain final 
actions of the Commission are reviewable under 47 U.S.C. Sec. 
402(a), whereas other actiois of the Commission are reviewable 
under 47 U.S.C. Sec. 402(b). Matters reviewable under Section 
402(a) are not reviewable under Section 402(b), and vice versa. 
Broadly speaking, aggrievement resulting from the grant or 
denial of specific applications for a given facility are re- 
viewable under 47 U.S.C. Sec. 402(b), whereas aggrievement 
resulting from rule-making reports and orders are reviewable 
under 47 U.S.C. Sec. 402(a), which incorporates by reference 
the provisions of the Judicial Review Act of 1950 (5 U.S.C. 
Sec. 1031 et seq.). 


ee 


The instant appeal was taken pursuant to the provisions 
of 47 U.8.C. Sec. 402(a). No appeal was taken under 47 U.S.C. 
Sec. 402(b). This was a candid recognition by petitioner that 
the aggrievement complained of arose out of action by the 
Commission in a rule-making proceeding, rather than one aris~ 
ing out of a grant or denial of a specific application for a 
particular facility. That the Commission, in the field of 
television where it has by rule established a table of tele- 
vision assignments, can modify the channel assignments avail- 
able to a given community by rule-making rather than by adju- 
dicatory proceedings is established. Logansport Broadcasting 
Corp. v. United States, 93 U.S. App. D.C. 342, 210 F.2d 24 
(1954); Springfield Television Broadcasting C v. Federal 
Communications Commission, 104 U.S. App. D.C. ___, 259 F.2d 
170 (1958) cert. den, January 12, 1959. 

It follows, therefore, that the proceedings by the 
Commission in Docket No. 11747, which resulted in the Report 
and Order of February 26, released March 1, 1957, removing 
Channel 2 from Springfield, I11., substituting UHF channels 
therefor, and reallocating the deleted VHF channel to both 
St. Louis, Mo. and Terre Haute, Ind. (22 FCC 318), was a rule- 
making and not an adjudicatory proceeding. 

The prohibitions contained in 47 U.8.C. Sec. 409(c) 
against ex parte presentations are applicable only to cases 
of “adjudication (as defined in the Administrative Procedure 
Act)." That these prohibitions were not intended to apply to 
rule-making proceedings is clear from the language which 
Congress used in Section 409(c) and from the legislative 


history of that section of the Communications act .2/ 


1/ Since the legislative history of 47 U.8.C. Sec. 409(c) is 
set forth at length in statements being filed by other 
parties to the instant proceeding, it is not repeated here. 


Here there is no allegation, let alone any prima facie 


showing, that the ex parte discussions regarding the “merits 


of the legislative matter then pending before the Commission 
were improper. Here, the only evidence or suggestion is that 
‘certain parties to the rule-making proceeding (some who fav- 
ored and some who opposed the pending proposal) discussed the 
"merits" with individual Commissioners. Such discussions are 
not interdicteé in rule-making proceedings by 47 U.S.C. Sec. 
409(c). Van Curler Broadcasting Corp, v. United States, 98 
U.S. App. D.C. 432, 435, 236 F.2a 727 (1956), cert. den. 
352 U.S. 935 (1956). 

Respectfully submitted, 


By /8/ James A. McKenna, Jr. 
James A. McKenna, Jr. 


/8/ Vernon L. Wilkinson 
Vernon L. Wilkinson 
McKenna & Wilkinson 


1735 DeSales Street, N.W. 
Washington 6, D. C. : 


Counsel for 
AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


February 4, 1959 


CERTIFICATH OF SERVICE 


I, Vernon L. Wilkinson, certify that I have this 4th 
@ay of February, 1959, served by United States mail, postage 
prepaid, copies of the foregoing “Statement of ABC With Respect 
id the Action to Be Taken Pursuant to The Order of Remand" 


on the following: 


Richard A. Solomon, Esquire 
Assistant General Counsel 

Federal Communications Commission 
Washington 25, D. C. 


Daniel M. Friedman, Esquire 
Department of Justice 
Washington 25, D. C. 


Monroe Oppenheimer, Esquire 
Woodward Building 
Washington 5, D. C. 
Counsel for Signal Hill Telecasting Corporation 


Paul Dobin, Esquire 
Cafritz Building 
Washington 6, D. C. 
Counsel for WMAY-TV Incoxporated 


Duke M. Patrick, Esquire 
Hogan & Hartson 
810 Colorado Building 
Washington 5, D. C. 
Counsel for Sangamon Valley Television Corporation 


/8/ Vernon L. Wilkinson 


vernon L. Wilkinson 


